










































































portion is acceptable. 1In fact, in documents submitted at the
hearing the city included in its packet a copy of the Union's
proposal. On the Union's proposal relating to addition to Section
19 - Call Back, somecne City representative wrote 0.K.

Based on the above factors, I recommend the parties

agree that the language proposed by the Union be added as a new
paragraph to SECTION 19 - CALL BACK
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ISSUE IV - SECTI 20 - EXTERA : -~
1. The Ci P =

SECTION 20 - EXTRA SHIFTS

Extra shifts will be filled by off-duty combat shift
personnel on a voluntary rotation basis utilizing the
currently established rotation list. Firefighters not
possessing a telephone in their place of residence will be
ineligible to placed on the rotation list. Compensation for
combat shift personnel will consist of one and one-half
(1 1/2) times their hourly rate for the first eight (B) hours
and the remaining shift will be paid at their hourly rate.

Combat firefighters assigned to the fire prevention
bureau may fill extra shifts for any absence which will last
more than two (2) shifts or when the overtime budget is
depleted. When requested to fill overtime shifts firefighters
assigned to the fire prevention bureau will be given at least
12 hours notice.

2., The Union Proposes:

SECTICN 20 - EXTRA SHIFTS

The first paragraph is identical to the City's except
there is no sentence requiring telephones in the firefighter's
residence to be eligible for extra shift duty.

The proposed second paragraph reads as follows:

Combat firefighters assigned to the fire prevention
bureau may only fill extra shifts for an extended absence of
more than two consecutive shifts, or after the overtime budget
has been exhausted and the city commission has not allowed any
supplemental overtime funds, and with 24 hours advance notice.

mphasi 1i indic language itions nges
P The ues:

The City needs flexibility of moving fire prevention
officers to fill in for combat officers or add to the combat
forces. This function it claims is inherent in its right to manage
the department. There is no safety issue since the fire prevention

officers have ongoing combat training. The right to assign fire
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prevention officers to fill extra shifts when the overtime budget
has been depleted is again of matter of the right to manage the
department and to use the overtime funds available as they see fit.
If the City Commission allocates supplemental overtime funds then
the question does not arise until those funds are depleted.

4. The Union Arques:

This section of the contract has been a contentious
matter between the parties for the last two years. The Unions's
proposal allows the City to fill extra combat shifts if the absence
will last more than 2 shifts or if overtime funds are exhausted and
the City Commission has not provided supplemental funds. The
requirement for 24 hours notice is to allow firefighter to make
arraignments with his family and to take care of prevention duties
or appointments already scheduled. The twelve hours proposed by
the City will not give the firefighter time to do this. The
City's proposal would allow use of fire prevention officers when
the overtime budget is uxlicusicu, 420 wmatbte. cow ol OO loow 120100
is budgeted.

The language regarding the telephone requirement appeared
in this section after the City had proposed it both in the
residency and call back sections. The Union rejected both of the
prior proposals. The Union contends that the requirement of a
telephone in the firefighters residence, if it belongs in the
contract at all, should be in the Residency Section.

6. Factfi 's Findings:

The City and the Union both submitted proposals for this

27

B el bt el L e b B i Rl s AT R R LA L L L S . aw my vem - E -y e



Section. There was no evidence that either party intended their
proposals to be additions to the Extra Shift Section currently in
the contract. Therefore, I find that both proposals are intended
as a replacement for this section in the current contract.

The City submitted no written evidence relating to their
position and did not cover it in their memorandum. There was an
oral statement of its position given at the hearing relating to
movement of fire prevention officers to f£fill combat officers shifts
and the matter of the overtime budget. I find there no evidence
presented which would Justify dinclusion of the telephone
requirement in this section as a condition of securing extra shift
work.

6. F fin 's Analysis and Recommen ion:

The posture of the parties with respect to this section
and its interrelation with the Residency and Call Back sections of
the contract is rather puzzling.

I agree with the Union that the requirement of a
telephone in a firefighter's residence belongs in either the
Residency or Call Back Section. From the City's argument, it is
not clear if the it wishes this requirement in lieu of or in
addition to the pager system in the Call Back Section. It is
possible that they have bargained this out of the Call Back Section
and neglected to advise me. In any event, it does not seem
appropriate in the context presented to include the telephone
requirement in this section. To require its inclusion in this

section as a condition for extra shift work is to use it as a
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penalty. This is unjustified. If the requirement has merit, as
the City contends, it has merit on its own and should required
without linkage to whether a firefighter is entitled to extra shift
opportunities.

Other than the telephone matter, there is 1little
difference in the two proposals. The Union's argument about safety
seems specious since their own proposal provides for use of fire
prevention officers to fill extra shift combat requirements.

The Union's addition of the word "only" and substitution
of the word "extended" for the word "any" in the second paragraph
do nothing to enhances their stated position. The addition of the
word "consecutive" could be significant depending on how the extra
shift works in practice. There was no evidence submitted as to how
that word would change current practice, if at all.

It would seem to me that if the City Commission allocates
additional overtime funds to the fire department, the department
should be able to use these funds as it deems best to serve the
interests of the department. This decision is clearly within the
purview of their managerial functions. There are a whole myriad
of pocuible needs for overtime funds other than those associated
Wwith extra shift considerations. Although the Union did not
express its objections in these terms, I can understand it could
have concerns in the fire department deliberately under budgeted
for overtime with the purpose of early exhaustion of this fund. If
the City Commission then allocated additional funds, the fire

department could then argue that these funds were not budgeted and
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therefore not subject to the provisions of this section. 1If this
is truly the Union's position, if should be addressed in a manner
that does not interfere with the City's right to manage its fire
department. On the other hand, if the City Commission expressly
allocates supplemental funds to extra shift expenditure then the
department would be bound to use them for this. However, it is
clearly management's function to determine the yearly overtime
budget. In context presented here, the budgeting of funds is
clearly a prerogative of management . The phrase proposed by the
Union is an infringement on that prerogative.

It is my recommendation with respect to SECTION - 20
EXTRA SHIFTS that the parties adopt the Section proposed by the
City with the elimination of the phrase relating to the regquirement

of a telephone in the firefighter's residence.
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ISSUE V - RESIDERCY -~

1.

The City Proposes:

The City wanted, at one time, to include in this section
the requirement that each firefighter have a telephone in
his residence. Since the Factfinder has recommended that
if such a requirement is appropriate it belongs in the
Residency Section, it is logical to assume the City would
now want it included in this section.. The City would
propose, with this addition, that the rest of the

paragraph retain its current language.

The Union Proposes:

The addition of the requirement that firefighters have
telephone capability in their place of residence. The
removal of the following residency mileage restriction:
"(1) The employee's actual place of residence must be
within ten {(10) road miles of the City measured to the
nearest point of the corporate limits of the city of
Helena ....(3) Residency outside the 10 mile limit will
be subject to the approval of the fire chief.

The City Arques:

A comparison presented by the City established that all

but two of the other comparison fire departments have three types

of residency requirements: (1) within the district; (2) mileage to

City;

time to reach City. One district that does not,

Anaconda, has only 5 firefighters and uses volunteer firefighters.

31



It is a logical requirement that a departments firefighters reside
within a reasonable distance of the station for the obvious reason
of response time. The question of what is reasonable would depend
on many conditions. The City has had the 10 mile requirement and
it has worked in practice. There was no tenable evidence supplied
by the Union that this requirement should be changed.

In the same vein, the regquirement that the firefighter
have a telephone in his residence treats the problem of being able
to get in touch with the firefighter in the case of an emergency.
Because of power failures during the incident with the derailed
train it became apparent to the City that the paging system alcne
may not be adequate. Also, a problem with the paging system is the
firefighters have a tendency not to wear their pagers when at home.

4. The Union Argques:

The Union wants the mileage restriction out of the
residency provision. It contends that it is an unreasonable
requirement in light of the gquality of today's vehicles and roads.
In exchange for this the Union is willing to agree that
firefighters may be required to have telephone capability in the
residences.

The requirement of telephone capability reflects the fact
that not all firefighters have a telephone but have telephone
capability in their residence for the purpose having people contact
them.

5. Factfinder's Findings:
I find that the Union did not produce any compelling
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evidence supporting its contention that there should be no mileage
requirement as to residency. I find that there is a pervading
public policy consideration in terms of the fire department's
charge to protect the lives and property of the City's citizens
that their firefighters be within a reasonable response distance
from the City 1If, in fact, the City has the ability of contacting
the firefighter on the firefighters telephone equivalent, I find
that the requirement that the firefighter have a telephone is too
restrictive.

6. Factfinder's Analysis and Recommendations:
All but one of the other fire departments, (Anaconda is

excluded for this purpose because it uses volunteer firefighters),
in the state have residency requirements of one nature or another.
Some are time oriented and others are distance oriented. They all
have one common and obvious purpose, response time to a fire in
case of an emergency. It is patently unreasonable not to have any
residency mileage restriction. A firefighter could live 50 miles
away and be wvirtually wuseless under a variety of different
scenarios. The Union did not produce any reasonable argument which
would justify elimination of the current mileage requirement.
Turning to the question of telephone versus telephone
capability, it again is obvious that the fire department has a very
valid concern that it be able to contact its firefighters in cases
of emergency. It is a duty that the department owes to the public.
It was not made clear at the hearing precisely what type of

equipment would be included within the words, '"telephone
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capability.”" It is actually not relevant. What is relevant is
that the fire department currently have the kind of equipment™that
can communicate with a particular firefighter's equipment to the
same degree of clarity and reliability as a telephone. 1In each
instance the firefighter with different equipment should have to
establish that fact.

With the above constraints, I can see no reason that a
firefighter should not be able to have telephone capability versus
a telephone.

Accordingly, it is my recommendation that the parties
agree to leave the residency language as it is in the current
contract. Additionally, it is my recommendation that the parties
agree to add language requiring telephone capability in the
residences of the employees. I would recommend that the language
clearly spell out that the fire department must be able to contact
the employees with equipment that it currently has to the same
degree of clarity and reliability as a telephone. Under no
circumstances should the City be required to purchase equipment in
order to interface with the firefighter's telephone capability.

i
Respectful]y‘suhmitted on this I.;f;? day of April, 1993 by:

& 4

Z &f{fﬂf@% d/i:’/

Sherman B. Kellar
Arbitrator
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