





















































The current Contract language with respect to shift changes

provides at Article XI:

Employees shall have the right to exchange shifts
when the change does not interfere with the best
interests of the Fire Department, as determined by the
Fire Chief or his designee. 1In no event shall shift
exchanges result in the application of overtime pay
provisions of this contract or require payment for
working out of classification. The Employer assumes no
obligation to insure repayment of time for those involved
in shift exchanges. Employees scheduled as a replacement
for approved shift exchange accept full responsibility
for that shift.
As interpreted by this Arbitrator, Article XI as it presently
exists gives the Department authority to administer exchange shifts

consistent with "the best interests of the Fire Department, as
determined by the Fire Chief or his designee." (emphasis added)
Thus, the Fire Chief or his designee may currently deny a request
for shift exchange based either on the issue of gqualification or
the assignment or both. This interpretation was affirmed in a
November 6, 1987, memc from Fire Chief Charles H. Gibson to all
Department Members. Chief Gibson stated:
It is the replacing individual’s responsibility to
be qualified for the position he is filling. The officer
approving the trade must insure that the trade does not

interfere with the best interests of the Department.

He further stated:

3. [I]t is the duty of all inveolved with a trade that
the position be filled with qualified personnel.

The Arbitrator considers the current Contract language which
has been unchanged for at least the last ten years, to grant the
Fire Chief or his designee broad discretion in determining which

exchanges are appropriate and which are not. It is up to the Chief
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or his designee to monitor the exchanges and, when an exchange is
detrimental to the Department, to discipline those abusing the
privilege. The City’s concern regarding the problems brought about
by shift changes was demonstrated on May 25, 1993, during the
6 p.m. to 8 a.m. shift. Three shift changes occurred at this time
and date, one of which resulted in Fire Station 3 having no
Emergency Medical Technician/Defibrillator Certified (EMTD)
firefighter on duty. Clearly, this is not in the best interests of
the Department or the public interest since no firefighter at
Station 3 was qualified to deliver certified emergency medical and
defibrillator service to a citizen who might have needed
assistance. The Arbitrator cannot understand the Department’s
failure to enforce its existing policy in this instance or in the
100 other exchanges in 1993 it now says were inappropriate. As the
Arbitrator reads the evidence concerning the May 25, 1993,
exchange, only one firefighter scheduled to work for the 6 p.m. to
8 a.m. shift had an EMTD certification. Since it is in the best
interests of the Department and the public to have an EMTD
certified firefighter on duty at each station at all times, when
that one individual requested to exchange his shift with another
firefighter of another station, the reguest should have been
denied. ©Under the existing shift policy, it clearly could have
been denied. The City, in its post-hearing brief, arques that the
city fire administration does not have adeguate notice of shift
exchange to prevent problems. A number of soclutions teo this

problem occur to the Arbitrator. First of all, the administration
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could impose a 24- or 48-hour notice on all shift exchanges.
Second, the Department could discipline those who abuse the policy,
thus hopefully preventing further abuse in the future.

The above example indicates to the Arbitrator that the
Department is not properly monitoring the shift exchanges. Whoever
granted the exchange could see from the schedule that only one EMTD
firefighter was scheduled to work that shift at Station 3.
Allowing that firefighter to work his shift elsewhere left
Station 3 not properly staffed. The current Contract language is
sufficient to prevent problems 1like this from occurring.
Department administrators must simply take the appropriate steps to
enforce the existing policy.

The City’s argument that Article IX, Prevailing Rights,
prevents the City from enforcing Article XI, Shift Changes, is
incorrect in this Arbitrator’s view. The existing shift exchange
policy does not grant firefighters "at will" exchanges. However,
unless the administration monitors the exchange requests and
rejects those that are not in the Department’s best interests, or
disciplines those firefighters involved in abusing the policy, the
Department will have a de facto at-will policy.

The Arbitrator is convinced that the City does not need the
changes it is requesting to regain managerial control over the
exchange policy. The City must simply do a better job of managing
the policy that already exists. The administration has every right
to change current practices which are inconsistent with the terms

of the Contract after giving its employees and the Union proper
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notice of the change. Memos from Fire Chief Gibson in 1987 and
Fire Chief Al Sampson in 1981 show that administrations have
already taken steps to clarify and define the shift exchange policy
by means of written notice. The Union recognizes the Department’s
right to modify policy in its post-hearing brief at page 21 where
it states:

A close analysis of other contracts [from first
class cities) demonstrates that, for the most part, they
provide for the right to exchange shifts. Restrictions
imposed on that right are, for the most part, contained
in the departmental policies adopted over the years to
meet the needs of those individual fire departments and
the employees in those cities.

The evidence before the Arbitrator suggests that this is the
first time either party has attempted to modify the language of the
shift exchange provision itself. The record contains no examples
of adverse actions taken by the Department or grievances filed by
the firefighters under the policy. These facts indicate to the
Arbitrator that the policy itself is not the cause of the problems
cited by the City.

The City has not demonstrated that the current policy has an
economic impact of any consequence on the City. The City argues
that in at least two instances in 1993, it had to pay overtime in
order to maintain minimum staffing requirements due to exchanges.
However, the Union contends that the City actually saves money on
overtime by arranging exchanges where possible. The Arbitrator
concludes that the economic impact of either proposal is minimal.

The Union argues persuasively that the current policy is

considered an important benefit for the firefighters. A liberal
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exchange policy has been identified by Chief Gibson as a morale
booster. The Arbitrator can find no persuasive reason to change a
policy which already gives the City what it seeks by its suggested
modifications. The Union admits in its post-hearing brief that
shift changes cannot interfere with the best interests of the Fire
Department. It recognizes the existing policy as requiring the
replacing individual to be qualified for the position he is
filling. Chief Gibson’s memo of November 6, 1987, established that
exchanges or trades must be "approved by the Battalion Chief or
acting Battalion Chief at Station 1." Only in his absence may a
Line Officer acquainted with the Department policy and the work
schedule approve a trade.

It is the decision of the Arbitrator that the control the
Department seeks over shift exchanges already exists in the current
policy. The Department must simply enforce that policy as written.

This contract negotiation has made the Union aware of the
Department’s legitimate concerns regarding problems associated with
the current practice. Assistant Chief Lyle Marshall’s legitimate
concern regarding the need to improve coverage by qualified
personnel is a significant concern and needs to be addressed by
both management and the firefighters. The Arbitrator would hope
that the Union, in order to preserve this significant benefit,
would realize that persons seeking to exchange shifts must be fully
qualified to perform all the duties and responsibilities of the

position which is being exchanged.
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AWARD
It shall be the Order of the Arbitrator that the
proposed changes to Article XI submitted by the City are

rejected. The current language of Article XI, Shift
Changes, shall remain unchanged.

ARTICLE XIV, OVERTIME PAY

Both parties have agreed to modify the existing overtime
provisions. The existing provision provides that a firefighter
held over to work beyond his regular shift shall have the right to
work two hours and be paid at the overtime rate for those two
hours. A firefighter may choose to leave before the two hours
expire, but then will receive overtime pay only for the time
actually worked. The City proposes that a firefighter held over to
work beyond his regular shift for less than 30 minutes will be paid
overtime for the time actually worked. A firefighter held over
beyond his regular shift for more than 30 minutes but less than two
hours may work two hours overtime. The Union’s proposal differs
from the City’s only in that it requests a firefighter held over
for less than 30 minutes receive overtime pay for a full 30
minutes.

The Arbitrator finds only minimal difference between the two
proposals. Economically, both proposals would appear to save the
City money. The Union’s proposal provides greater incentive for a
firefighter to work half an hour or less and then go home, rather
than working a full two hours for which the Department would have
to pay two hours of overtime. From an administrative standpoint,
it appears easier to calculate overtime on a half-hour basis,
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rather than by the minute. While the Union’s proposal may cost the
City slightly more money, the amount is diminimus. Therefore, the

Arbitrator will order adoption of the Union’s proposal.

AWARD
It shall be the Order of the Arbitrator that the

Union’s proposal regarding overtime pay shall be accepted
and the City’s proposal rejected.

ARTICLE XV, VACATION TIME

The Union seeks to increase the amount of vacation earned by
5 percent. It justifies this request by noting that firefighters
work a 42-hour work week while most other public employees work a
40-hour week. Since the current Contract language is based on
State law providing minimum wvacation time for public employees,
most of whom work less than the firefighters, the firefighters
should be entitled to more vacation time. The Arbitrator does not
find this evidence persuasive. As noted by the Employer, three of
the nine first class cities in Montana have a longer work week than
Missoula firefighters. This fact did not cause the Arbitrator to
determine that Missoula firefighters were entitled to less
compensation than firefighters in Bozeman, Helena, and Billings,
where the firefighters work more hours. Similarly, the fact that
the firefighters work 42 hours per week when other public employees
may work only 40 hours is not determinative on this vacation time

issue.
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The State has seen fit to legislate how to calculate minimum
vacation accrued for public employees like the firefighters
represented here. The Arbitrator will follow that legislation and

reject the Union’s request for additional vacation time.

AWARD

It will be the Order of the Arbitrator that the
Union’s proposal for increasing the amount of vacation
earned by 5 percent shall be rejected. The proposal
submitted by the City is accepted.
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INTERNATIONAL ASSOCIATION OF
FIREFIGHTERS, LOCAL 271,

CITY OF MISSOULA, MONTANA,

IN THE MATTER OF THE ARBITRATIOHN

BETWEEN

AWARD

Union, Re: INTEREST ARBITRATION
1993-95 CONTRACT

and

Employer.

The Arbitrator, in arriving at this decision, has reviewed all

of the evidence, exhibits, and recorded testimony of the hearing,

as well as the arguments of the parties as set forth in the post-

hearing briefs. In view of all the evidence and for reasons set

forth in this Opinion, it is the decision of the Arbitrator that:

1.

The firefighters shall receive a 5 percent increase in
their monthly base salary on the first year of the
Contract retroactive to July 1, 1993, and a 4 percent
increase in the second year of the Contract.

Special certification pay for the following
certifications shall be as follows:

Emergency Medical Technician $20.00 per month
EMT Defibrillator Certified 18,00 per month
CPR 16.00 per month

The new certification program for Emergency Medical
Technician/Intermediate shall be retroactively
implemented to begin on July 1, 1993.

The number of Level 3 MSA Certified Repair Technicians
shall be limited to four.

The City’s amendment to Article XI, Shift Changes, shall
be rejected. The current language of Article XI shall
remain unchanged.



6. The Union‘s amendment to Article XIV, Overtime Pay, is
accepted, and the City’s amendment rejected.

7. The City’s amendment to Article XV, Vacation Time, shall
be accepted, and the Union’s amendment rejected.

8. Pursuant to the stipulation of the parties, the
Arbitrator shall retain jurisdiction in this matter for
a period of sixty (60) days following the issuance of the
Award for the express purpose of assisting the parties in
resolution of any disputes arising out of the
interpretation of the Arbitrator‘’s Award.

-

Eric B. Lindauér
Arbitrator

April 7, 1994



