
















do 00. (Of couroe, ouch a change, if approved, muot await the 

expiration o ( the partios' new cont rsct.) 

Accordingly, while the Ar bi trator mus t consider t he in terest 

and welfare of the public in choooing between t ho partieo' 

conflicting economic .c.nd non-economic proposals, he cannot consider 

whether 8 volunteer rat her t han 8 paid f ire �d�e�p�a�r�t�~�c�n�t� would be in 

tho beat in t ereat of t ho c itizens o f Bilea City . They alone muat 

mako that decision . 

On t he other hand, 8S l ong "a there ia t o be a contract 

between repreoented fire fightera and the city , t he Arbitrator 

!!lY..lLt. conoider t he conflicting pl:olllOtional, IMnning and overtime 

proposals of t he pal:tie8 and deter .. ine whi ch would be in the beat 

interost and welfare of tho publ ic . 

The Al: bitrlltO r' 0 AnAlyo i o Bnd Heaooning on t he Economic Ioouos 

The eOBential differences bet ween t he pllrti eo' economic 

propooll io Bro t hr ee: 

One, t he olll ploye r oeoko t o "cap' i ta monthl y contribution for 

health coverage a t $250.00 pel: employee by the fi ocal yeae ending 

Juno 30, 1996. The union would requi r e bargaining unit members to 

bear a lal:ge shal:e o f the costo o f their c hosen health care 

cover agc i n t he fi scsl period endinq June 30, 1994, but woul d leave 

open for negotiBtion the amount o f health care costs to be shared 

in f i scal yearn 1995 and 1996. 

Two, t he empl oyer would c hll nge, and u l t i matel y droatically 

r educe, the longevity bonuses paid its fu ll - time f ire fighters, 

while t he union would leavo l ongevity bonulJcu at the current level. 
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Three, the employer a eeko a three- year contract (with only 

wago re-opener .. in the oecond and third yeara), while the union 

will conaent to a three-year contrllct only if the re- openere in tho 

second and third yeara cover b oth wages and health insurance. 

'rhe Arbitrator understands the empLoyer's desire fo r 

unifor~ity ~n its heaLth care c os ts over ita enti re workforce and 

for a cap on those COlits as qu i ckly as poosible , Ilowovor, the 

city ' s fire fightocs are engaged in a lIlost dangerous activity and 

t he r efore t heir health care need a lire not necessaril y t he same ao 

thoBe of other city employees. Hence , the lack of uniformity i n 

tho employe r ' s health insurance conts (if tho Arbitrator were to 

accept the u nion's i n surance proposa l) cannot be cont rolling, 

Inatead, the controlling quePtions are two: 

First, i s t he union'a proposaL on illaurance reasonable, in 

light of t he additiona l coot- s ha r i ng by melllbera o f t he bllrgaining 

unit in the f i ucal poriod ending J une 30, 1994? 

Second, do r e - openers on health insurance in t he oecond and 

third years o utweig h the advant a ges of a three-year contract? 

But f or the eMployer'S proposa l for wago re-openers in the 

pecond and thi rd yearo of a three -year contract, the Arbitrator 

would consider that the uni on'S propQsal for health inauranCe r e 

openera would negate the adv .. ntageB of a three-yeolr eontract. 

However, with the employe r and the union now in <lqre8l11cnt on a 

t hr ee- year cont ract which includes wage re-openers for t he fi sca l 

years ending June 30, 1995 snd June 30, 1996, the Arbitrator cannot 

iqnore the cout asvingu to the e mployer of the union' a good faith 
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propoaal for hen lth covernge cost- flhnring for the fiacal period 

ending J une 30 , 1994. Moreover, he cannot ignore t he u nion 's -pier 

i n - D-poke- a rgument a nd he mu s t r ecognize that a $250.00 per 

employee monthly cap on the elflpl oyer 'u contribution (beginning July 

1, 199 5 ) .... ould i ndeed be draconi il n -- particularly in light o f t he 

rC<'Iflonabl y antic ip<'lted July I , 1994 i nc r easea i n prelfliums for 

hen lth covez;nge , 

Accor dingly, t ho Arbitrator'lI AllARD w-ill i nclude t he union ' II 

proposals o n Ar t i cle 16, lnsurnnc e, Article lO, Teruino.tion 

[/Durntionj and Wnge lIdde ndum HI\. " (as detailed to the Arbitrator in 

the u nio n' lI fina l con tract p roposa l s at the end o f t he atbitta tion 

hellrinq On JlI nuaty 6, 19941, 

The Arbitrator's Anlllyeill and Realloni ng on ArticleI' 17 and I B 

When f aced with judqme nt call a on Articlea 17 Dnd 18 the 

Arbi trGtor Iflu s t go with contract l a nq ulI.qc whi ch haa served the 

partiefl well in the past and which will most likely serve them we ll 

l.n the fututo. 

'rhe Arbi t rator notes, however, t hat t he one dif f erence bet .... een 

the union ' s f. i nGl proposed language f o r Atticle 17 . Gtievance 

Procedure, and t he employer' 8 proposed lanquGge fo r t hat Drticle, 

i s t he u ni on ' s con t i nuat i on o f t he broad lo nguage (-GrieVances a nd 

disputes that mlly .. ri se, includinq the interpretation of t h is 

Agreement, shl111 be sottled in t he follo .... inq manne r;-) and the 

ellIp loye r 's inBi stence t ha t -2nl:t 9rievanceB and dis pu t es t ho.t 

involve the violation or inter pretation of this Agreement Dre 

subjec t t o this Grievance a nd Ar bitra tion procedure " 
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(Arbitrator'o emphoui a ), 

Wi th t he eli mination o f the language now found in Article 17 

J.:S: "t he conti nuance o f p4s t proct i c es not express l y covered by t h is 

Agreement, " t he u nion has attempted t o o nnwer t he pr o blem prenen ted 

in part by the 1I01mlund orbit rlltion case, The grievance in that 

coso wan t he f irst o no that ever we nt to arbitration under the 

pa r tie s ' ten f o rmal collective ba rgaining agreemen t s f r oM August 

1<J 11 t o today. lie nee i n t ha t sense the llIngU3ge in the openi ng 

parag raph of Article 1 7 (which the union hae Blightly modified) has 

partially answered t he employer'o obj ectiono . 

On o t he r ha nd, under t he ope ning paragraph of Artic le 17 , 08 

con tll ined in the uni o n ' s f i na l p r o posa l, an e mp l oyee o r t ho un ion 

could utilI usc the contractua l grievance procedure to take to 

a rbitration a d iopu t o whic h docs not i nvolve e i the r an 

i nterpre t ation o r app l i cation of th~ partiea' contrac t , I n t hat 

re spect t he uni o n' 6 proposal i s still too brood . and the empl oyer's 

proposal f or the opening paragraph o f Artic le 17 is r ea60nable a nd 

fair to both partios . Accordi ng ly. the Arb it rator'o AWARD will 

i nclude the employer ' 6 prop06al on Artic l e 17. 

Turning to Art icle 18, Disc ip l i nary Procedures, t he Arbitrator 

notes that the e ssential difference o between the partiell' proposala 

are again two : 

Ono , the empl oyer's proposa l e xpressly states t hat " liowe ver, 

progressive d i scipli ne ~s not ma ndatory," while the union' s 

propollnl exp r e ssly otates that HDisciplino oho11 be applied at 

progressive and escalating l ovo ls •. , " (Arbi t r ator ' s elnphasis j . 
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TwO, the union'lI propolI",1 continuell the requirement for "a 

pre- discipli nary luwring" for ill dillcipline beyond " verbal 

counseling, · while the elllpl oyer' s proposal wou ld r elllove lIuc h a 

r equire .. en t, 

The clIlployc r'lI proposa l lor Artic l e 18, howe ver, IItill 

continueD the requirolnent for " juat cauae" for d isciplino ond for 

d i scharge , And u nder the jus t cause standard excess ive dillcipli ne , 

incl uding d i scharge , for a minor o ff e n se could II t ill be lIet aside 

by nn IIrbitrntor , ~loroover, clonrly under the. hold i ng of tho 

Supreme Court of the United Sta teCl i n Cleveland Board o f Education 

v , Louder!!ill a t a1. . 470 U, 5 , 532 ( 1985) a pub l i c emp l oyee has a 

constitutional r i ght to a pre- dillcip lin ary hearing prior to 

termination, lIowevor , a pre- d i acipl i nary hearing fo r a written 

r epri."nnd is too oneroue a requi rement o n the employer . 

Acco rdi ng l y, t he Ar b i trator finda t he union'S revi sed contract 

l anguage for Article 18 to be t oo broad , lIence hie AWARD wil l 

includo the employer ' e propoeed wording for t hnt n rticle , 

Arbi trator ' lI Ana l yei e and Rea soning on Ar tic les 28 and 29 

Tho u nion proposes that i! t he Arbitrator wore t o adopt t he 

e lllp l oy or'lI propollal and remove Ar t icle, 28 Prevail ing Rights, f rom 

the part ie s ' contract, he IIhoula then 0 1 00 de lete Article 29, 

Mana gelaent Right o , 

Cou nsel f or the empl oyer po i nted out , and the unl.on president 

agreed, that the l anguage in A!; t ic le 29, Management Rightll, ill 

verbati m the languago fo und in 39- 31 - 303 o f the Mo ntano Code of 

LaWIi (Section 3, Chap ter 441, 1973 L;J.we of tho State of Montana), 
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Accordingly, whether or not Article 29 i s part of the parties' 

contract, the e mployer hns, by operntion of law, all of the 

ma nagerinl rightu detn iled in t hat article, The crucia l iSll ue , 

therefore, 

Prevaili ng 

i s whether in the 

Righ t s (ns worded 

i nte res t of fairness Article 28, 

i n Union Exhibit 35) s hould be 

inc l uded in the Ar bitrator ' s AWARD, 

The unio n i nsis ts that n2t. al l of the ~ rightll, pri v ileges, and 

working eondit lon 6 enjoyed by t he employees [in the bargaining 

unit]" throughout t he years, and t he refore on the effect ive d(lto o f 

tho Arbitra tor's AWARD , can pooBi b l y have been d e tailed i n t ho 

pa r ties ' new cont ract a nd that hence there is a proven need for t he 

retention o f Article 28 , Moreove r, the un ion has no ob jection t o 

Article 29 remaining in t he con t ract i f Artic le 28 is retained , 

The bailie defect i n the union ' s argument is that it requires 

t he employe r t o buy "a pig in 1\ poke : " Artic le 28, even a s revi lled 

i n Union' s ~xh ibit 35, goes beyond a c u s t OMa ry and usual 

maintenance- of- benefits c lause and guarantooll mcmbcrll of t h ll 

bargaining unit "All rights, privileges and wo rking conditions 

enjoy ed by the e mployees [in t he ba r gaining unit 1 whi ch arQ Dot 

i m::luded in this Agreement ... " . Whnt t hose "rights , privileges il nd 

working conditio ll!)" lire nobody r ea lly knows . 

!~oroovcr, at t he hearing t he o n l y eXillIIple t he unio n could give 

of items covered by Article 28 were practices which in and of 

t hemsolve ll would constitu t e "proven, mutual , controlling p(lQt 

p r s c tice s of t he parties . " But sueh proven controlling . mu tunl 

pas t practic(!s wou l d be vnl i d and bi nding on the par tieQ , even 
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wi t hout t he lronguage in Art icle 28. 

Accord inC) l y , the Arbitroto r's AWA.Rl) wi ll re flect the 

employer ' a proposol to remove Article 28 fr om the partiea ' 

con t ract, a u well aa t he union ' s p roposal to r emove Article 29 . 

The Ar bit r ator apcc ifica lly finds t hat the legit ima t e i n t eres t s of 

bot h pa rt ies a r c not hanled by t hese omissions -- t he e mpl oyer will 

enjoy al l o f the mlInugerial r ights ellpreaBly reserved to it a s a 

public employ er by Montana law, and t he members of t he bargaini nC) 

unit will e njoy al l of t he bene fits of any p roven, IRutual, 

controlling pas t practi ce. 

Arbi trato r's Ana l ya is a nd Re asoning o n Ar t i c l es 10 a nd 2 3 

The unio n has conclusively delllOnstrated, by the preponderance 

of both teotimonial and documentary evidence , that t he minimum, 

s a f e manning o n a shift (unde r al l o f the fnct s nnd circulI\stnnces 

i" ,"0 elap loye r' s fu ll-tilJle fire departlllent) i. t hree . 

Accordi ng ly , the Arbi t rator 's AMARO wil l i nclude the uni on'S fi na l 

propoall l o n the wording o f Art icle 23 , COlilpany St r e ngth . 

Moreove r, the un ion has a loo conc lusively demonutrated , again 

by t he prepo nde rance of t he evidence. that t he c u utomary and uoual 

s hift schedule f or full - tillle f ire fighters is 24 ho ur a o n a nd 72 

hour a o ff. The empl oyer hna !!..I.!..t. o ffered any compelling reason wh y 

thi s customa ry nlld usual wo rk Bchedu le shou l d be cha nged . lIence. 

the Arbitr ator ' u AWARD will a lao i nclude the unioll ' a f i nal propolIlll 

Oil the wording of Ar ticle 10, Hours o f Duty (For Shi ft Pcracnnel]. 

Arbitnto['11 Rc a soning On Articles 6 and 7 

The emp loyer con t e nds tha t i ts proposed changes to Art icles 6 
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and 7 are neede d i n order t o r eat o r e to tho mayo r a nd city c ounc il 

the power to r un the city'a ful l-time fire dcp,u : tment . However, 

that power i s a lready vested i n the mayor and ci ty council by 

various Mo ntana a tatutes: 

Sec t ion 39- 31- 303 , ". !anageraent Rights o f Public 

Empl oyera , " of Title 39, Labo r (discus sed earlier ); 

-- Sec t ion 7-33-4103, Compos i t ion of Fire Depa r tment, of Par t 

41, Municipa l Fi re Departments, T i t l e 7, Local Govo rnment ; 

Sec t ion 7-33-4104, Du t ieo o f Chief and AflIl i stant Chief o f 

Fi re Depart ll>Cn t , Part 41, Mu nic i pal Fire Oepa rtllle nts , Title 7 , 

Loca l Governllle n t; 

- - Sec t ion 7-33-4106, "Appo i ntllent of Firefiqht era, " Part 41, 

Municipal F i re Depa r tments, Ti tle 7, Local Gov ernme nt ; 

Secti on 7-33 - 412 1 , "Rules Govern ing employment l.n Fire 

Department. , " I' a r t 41, Munic i pa l Fire DepartlJlent" , Tit l e 7, Local 

Goverrunent; 

Section 7-33"4 122, "Te rm o f Appoint ment o f Fi refighter. -

Probationilry Period ," Part 41, Munic ipill Pire Depa rtments, Title i, 

Local Governme nt; 

Secti o n 7- 33-4123, "Autho r i ty to Sus pe nd .' irefiqhters ," 

Port 41, Munic i pal Fire Depa r tmen t a , Title 7 , Locill Government ; 

Sect i.o n 7- 33- 4 12 4, "Suspens ion Pr oced u r e ," Part 4 1 , 

Municipal Fire Depilrtments, Title 7, Local Govo rnme nt; 

Sec tion 7-33-4125, "Reduction and "Subo eque nt Increase in 

Number of t' irefiqh terll Baa ed o n Seniority," Po. r t 41, Muni cipo.l Fire 

Depo.rtment s, Ti t l e 7 , Local Governmen t; 
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Soction 7-JJ-4127, "Componsation of Fire Dopartment 

Personnel ," Part 4 1 , Municipol FIre Dcpartlllents , Title 7 , Loca l 

Governnoent; 

Section 7- J3-4 1JO, "Group Insurance for Firefighters -

Funding, " Part 41, Munic ipal Fire Departlllen t s , Title 7 , Local 

Govermnent . 

Accordingly , although the curront wording of Articleo 6 and 7 

(whic h t he employer propollt:!s to chll.nqt:!) dooD i ndeed place some 

reotrai nta on t he elllpl oyer ' o power t o sel ect lIlembero of the 

bargaining unit for promotion !lnd i n to whnt pOll i tions, novortholess 

t he statutory power of the mayor a nd city c ouncil to ultilllately, 

f o r good cau se , reject ellp loyees t he fire c h ie f ha s selected for 

promotion remains unchanged by thODe contractual proviniono , 

The Arbi trator ' a AWARD thorofa re will contain tho u nion' 0 

pr o posals o n Articl eD 6 a nd 7 , 

Arbitrator ' s Analyuis and Reasoning on Wage Adde ndum "A" 

The las t item i n dispute is the Longevity Bonuses c overed by 

Section 2 o f Wage Addendum "A," 

The employer proposeD to "grandfather" the longevity bonus c o 

of t hose currently in the bargaining unit D.t t hei r cu rront levele, 

but to reduce their f uture l ongevity bonuses (a s well as t hose of 

any new hi re n) to "One Percent (1 ' ) of $ 7 50 for each year of 

oervice" -- that i s, to $7,50 per ~onth . 

Suc h a proposed r e d uction in l ongevity bonUDeo io on 

addi tiona l draconian meaoure ailled at oaving the empl oyer ~oncy, 

when tho membera of the bargaining unit are alre ady aaked to ohar e 
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a greater part o f their monthly hea l th care costs a nd, i n fact, are 

required to do so under the Arbitrator'o AWARD . 

Accordingly, the Arbitrator'B AWARD will contain the union's 

proposal on longevity bonuses. 

COIICLUS I OII 

As expres s l y required by Sec t ion 39- 34- 103 o f t he Montana Code 

of Laws, the Arbitrator finds that the follow i ng AWARD is "a jus t 

and reasonable dotormination,~ iooue by lOBue, of the partiea' 

final positions o n the 14 issueo in dispute: 

A" A R D 

Article 6 - Of'f'ICERS AIlD PROMOTIOJlAL PROCEDURE 

1. Section (I) Slate of Officers (Union ' s Exhi bit 6) 

2 , Section (3) Eligibility for Promotion 
(Un10n's Exhibit 6) 

3. Sec tion (4) Vacancy Tillie Lilllit ( Union' s Exhi bit 6) 

4. Sec tio n (6) Responsibility for Promot ion s 
(Unio n's Exhibit 6) 

5 . IIrtic l e 7 DISQUALIFICATION [FOR PROMOTION] 
(Union ' s Exhibit 9) 

6. Art i c le 10 - HOURS OF DUTt [For Shift Personnel] 
(Union's Exhibit 10) 

7. Art i cle 16 ~ IllSURAllCE (Union ' s Ex.hibi t II ] 

B. Artic l e 17 GRIEVANCE PROCEDURE 
(Employer's Exhibit 3; pages 9- 10) 

9 . Article 18 - DISCIPLI UAR'f PROCEOURES 

10. Artic le 23 

11. Artic le 28 

(Employer's Exhibit 3; pages 11-12) 

COHPAtI'f STREtlGT II (Union' B Exhi bit 23) 

PREVAILI tlG RIGUTS 
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(TO be omitted from the partice ' 1993-1996 Agreemen t, aa 
propolJl!d by the employer. See page 14, Employer ' s 
Exhibit J.) 

12. 
,To 

- HAlIAGERIAL 
froID the 

union. 

13, Artic le 30 - TERHIIIATIOIi [!DURATIOIIJ Union' s Exhibit 37 ) 

14, WAGE ADDENDUM "A" 

"1. SALARY SCHEDULE INCLUOItIG C.' FICER' SPAY" 
(Employer'a Proposal , including the empl oyer'a propoaed 
effective date - - " t he first fu ll payroll period after 
the effective date of the Agreement li . e . , the date of 
the Arbitrator's OPINION AIID AWARD];" ace page 16, 
Employor ' o Exhibit J,) 

"2, LOIIGEVITY BONUSES" (Union 'lI Exhibit 38 ) . 

Janua ry 21, 1994 

WIIO: j k 
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ARBITRATOR 


