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Montana Workers’ Compensation and Occupational
Disease Laws and Administrative Rules

Enclosed is the 2019 edition of the Montana Workers’ Compensation and
Occupational Disease Laws and Administrative Rules, better known as the
“Blue Book.”

It is recommended you keep previously issued statues (laws) sections,
and administrative rules for reference since the date of the incident
determines which edition of the “Blue Book” you should use.

IMPORTANT NOTICE TO THE READER REGARDING ADMINISTRATIVE RULES:

The administrative rules that are printed in this publication are taken from the Secretary
of State’s official Administrative Rules of Montana (“ARM”) webpages, current as of the
date this publication was sent to print. Readers are cautioned that because administrative
rules are subject to amendment or repeal, and that new rules can be adopted, the
following text may not be current (or applicable) as of the date the reader consults these
pages. While the Secretary of State’s official ARM webpages reflect the official current
printed version of rules, there is typically a three to five month delay between when a rule
change becomes effective and the date that the changed text is officially printed. Please
consult the Montana Administrative Register (“MAR”), available from the Secretary of
State’s office and on-line, for information concerning the most recent proposed and final
changes to Montana’s administrative rules.

While the Montana Department of Labor & Industry makes every reasonable effort to
ensure the accuracy of the rule text presented in this publication, it is not responsible
for typographic or other errors. In the event of a conflict between the rule text published
here and the official version of the rules kept by the Secretary of State, the official
version prevails.
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5 Workers’ Compensation

Chapter 71
Workers’ Compensation

Part 1
General Provisions
39-71-101. Short title.
39-71-102. Reference to plans.
39-71-103. Compensation provisions.
39-71-104. Repealed.
39-71-105. Declaration of public policy.
39-71-106. No liability for reporting violation.
39-71-107. Insurers to act promptly on claims - in-state claims examiners -

third-party agents - penalties.
39-71-108 through 39-71-115 reserved.

39-71-116. Definitions.
39-71-117. Employer defined.
39-71-118. Employee, worker, volunteer, volunteer firefighter, and volunteer
emergency care provider defined - election of coverage.
39-71-119. Injury and accident defined.
39-71-120. Repealed.
39-71-121. Repealed.
39-71-122. Repealed.
39-71-123. Wages defined.
39-71-124. Applicability of Workers’ Compensation Act - exceptions.
Part 2
Administrative Provisions
39-71-201. Workers’ compensation administration fund.
39-71-202. Office of department.
39-71-203. Powers of department - rules.
39-71-204. Hearings - rules of evidence - appeal, rescission, alteration, or

amendment by department of its orders, decisions, or awards -
effect - appeal.

39-71-205. Department authorized to charge certain fees - disposition of.

39-71-206. Legal advisers of department and state fund - investigative and
prosecution services.

39-71-207. Repealed.

39-71-208. Blank forms, minutes, and records.

39-71-209. Publication of reports and bulletins authorized.

39-71-210. Repealed.

39-71-211. Fraud detection and prevention unit - expenditure accounting.

39-71-212 through 39-71-220 reserved.

39-71-221. Repealed.

39-71-222. Repealed.

39-71-223. Certified copies of public records - fees.

39-71-224. Records exempt from disclosure - separation of exempt material

from nonexempt.
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39-71-225.
39-71-226.

Part 3

Labor 6

Workers’ compensation database system.
Renumbered 39-71-2370.

Miscellaneous Provisions

39-71-301.
39-71-302.
39-71-303.
39-71-304.

39-71-305.
39-71-306.

39-71-307.
39-71-308.
39-71-309.

Certificates and certified copies as evidence.

Repealed.

Repealed.

Books, records, and payrolls to be open to inspection - penalty for
refusal — subpoenas.

Repealed.

Insurers to file summary reports of benefits paid for injuries and
miscellaneous expenses and statements of medical expenditures.
Employers and insurers to file reports - penalty.

Repealed.

Repealed.

39-71-310 through 39-71-314 reserved.

39-71-315.
39-71-316.

39-71-317.

39-71-318.
39-71-319.

39-71-320.

Prohibited actions - penalty.

Filing true claim - obtaining benefits through deception or other
fraudulent means.

Employer not to terminate worker for filing claim - preference -
jurisdiction over dispute.

Repealed.

State to reimburse certain premium costs for learning programs

- rulemaking.

Certification program for claims examiners — purpose - rulemaking
- advisory committee - continuing education - fee.

39-71-321 through 39-71-324 reserved.

39-71-325.

Part 4

Claim summary and actuarial documentation for impaired insurer.

Coverage, Liability, and Subrogation

39-71-401.
39-71-402.

39-71-403.

39-71-404.
39-71-405.
39-71-406.
39-71-407.
39-71-408.
39-71-409.
39-71-410.
39-71-411.

2019 MCA

Employments covered and exemptions - elections - notice.
Extraterritorial applicability and reciprocity of coverage -
agreements with other states - rulemaking.

Plan three exclusive for state agencies - election of plan by public
corporations - financing of self-insurance fund — exemption for
university system - definitions - rulemaking.

Repealed.

Liability of employer who contracts work out.

Deduction from wages of any part of premium a misdemeanor.
Liability of insurers - limitations.

Liability as first lien in case of bankruptcy or failure.

Waivers by employee invalid.

Repealed.

Provisions of chapter exclusive remedy - nonliability of insured
employer.
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Workers’ Compensation

39-71-412. Liability of third party other than employer or fellow employee -
additional cause of action.

39-71-413. Liability of employer or fellow employee for intentional and
deliberate acts - additional cause of action - intentional injury
defined.

39-71-414. Subrogation.

39-71-415. Procedure for resolving disputes regarding independent contractor
status.

39-71-416. Repealed.

39-71-417. Independent contractor certification.

39-71-418. Suspension or Revocation of Independent Contractor Exemption
Certificate.

39-71-419. Independent contractor violations - penalty.

39-71-420 reserved.

39-71-421. Financial incentives to institute safety programs.

39-71-422 through 39-71-425 reserved.

39-71-426. Repealed.

39-71-427. Repealed.

39-71-428. Repealed.

39-71-429 and 39-71-430 reserved.

39-71-431. Repealed.

39-71-432. Definitions.

39-71-433. Group purchase of workers’ compensation insurance.

39-71-434. Deductible insurance policy provision for medical benefits.

39-71-435. Workers’ compensation and employers’ liability insurance -
optional deductibles.

39-71-436 through 39-71-440 reserved.

39-71-441. Tribal employment coverage.

39-71-442. Employer option for extraterritorial coverage.

Part 5
Uninsured Employers

39-71-501. Definition of uninsured employer.

39-71-502. Repealed.

39-71-503. Uninsured employers’ fund - purpose and administration of fund
- maintaining balance for administrative costs - appropriation.

39-71-504. Funding of fund — option for agreement between department and
injured employee.

39-71-505. Applicability of other provisions of chapter to fund.

39-71-506. Lien for payment of unpaid penalties, fees, and interest - levy and
execution.

39-71-507. Department to order uninsured employer to cease operations
- noncompliance with order a misdemeanor - coordination of
remedies.

39-71-508. Coordination of remedies - limitation of liability of employee to
third-party providers - rights of third-party providers.

39-71-509. Action against uninsured employer - limitation of employer’s
defenses.

39-71-510. Limitation on benefit entitlement under fund.
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39-71-511.

Labor 8

Setoffs to claim against fund.

39-71-512 through 39-71-514 reserved.

39-71-515.
39-71-516.

39-71-517.
39-71-518.
39-71-519.
39-71-520.

39-71-521.
39-71-522.

Independent cause of action.

District court venue and jurisdiction for independent cause of
action.

Requirement to serve papers.

Setoffs against remaining liability.

Settlement.

Time limit to appeal to mediation - petitioning workers’
compensation court - failure to settle or petition.

Burden of proof - insurance coverage.

Inspection of construction sites - public policy - penalty.

39-71-523 and 39-71-524 reserved.

39-71-525.

Confidentiality of records - exception for use by public employees.

39-71-526 through 39-71-530 reserved.

39-71-531.
39-71-532.
39-71-533.
39-71-534.
39-71-535.

Repealed.

Repealed.

Repealed.

Repealed.

Collection of penalties, claim costs, late fees, and interest -
liability for payment of collection costs.

39-71-536 through 39-71-540 reserved.

39-71-541.

Part 6

Uninsured employer as party to benefits disputes -
indemnification by uninsured employer for benefits paid - lien for
payment - levy and execution.

Claims for Benefits

39-71-601.
39-71-602.

39-71-603.

39-71-604.

39-71-605.

39-71-606.

39-71-607.

39-71-608.

39-71-609.

2019 MCA

Statute of limitation on presentment of claim - waiver.

Statute of limitation not to apply during minority or mental
incompetency unless guardian appointed.

Notice of injuries other than death to be submitted within 30 days
- exception.

Application for compensation - disclosure and communication
without prior notice of health care information.

Examination of employee by physician - effect of refusal to submit
to examination - report and testimony of physician - cost.

Insurer to accept or deny claim within 30 days of receipt — notice
of benefits and entitlements to claimants — notice of denial —
notice of reopening — notice to employer — employer’s right to
loss information.

Suspension of payments by insurer pending receipt of medical
information.

Payments within 30 days by insurer without admission of liability
or waiver of defense authorized - notice - limitations on payments
over 90 days.

Denial of claim after payments made or termination of all benefits
or reduction to partial benefits by insurer — 14-day notice required
- criteria for conversion of benefits.
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9 Workers’ Compensation

39-71-610. Termination of benefits by insurer - department order to pay
disputed benefits prior to hearing or mediation - limitation on
order - right of reimbursement.

39-71-611. Costs and attorney fees payable on denial of claim or
termination of benefits later found compensable - barring of
attorney fees under common fund and other doctrines.

39-71-612. Costs and attorney fees that may be assessed against insurer
by workers’ compensation judge - barring of attorney fees
under common fund or other doctrines.

39-71-613. Regulation of attorney fees - forfeiture of fee for noncompliance
- return of fee when claimant received benefits through fraud or
deception.

39-71-614. Calculation of attorney fees - limitation.

39-71-615. Payment of medical claims without acceptance of liability.

Part 7
Compensation and Benefits Generally

39-71-701. Compensation for temporary total disability - exception.

39-71-702. Compensation for permanent total disability.

39-71-703. Compensation for permanent partial disability.

39-71-704. Payment of medical, hospital, and related services - fee
schedules and hospital rates - fee limitation.

39-71-705. Repealed.

39-71-706. Repealed.

39-71-707. Repealed.

39-71-708. Compensation for disfigurement.

39-71-709. Repealed.

39-71-710. Termination of benefits upon retirement.

39-71-711. Impairment evaluation - ratings.

39-71-712. Temporary partial disability benefits.

39-71-713. Compensation for occupational diseases and medical benefits
- diminution of compensation.

39-71-714. Autopsy.

39-71-715. Benefits for pneumoconiosis - definition.

39-71-716. Prohibiting supplementing of benefits.

39-71-717. Reopening of terminated medical benefits — medical review.

39-71-718 through 39-71-720 reserved.

39-71-721. Compensation for injury causing death - limitation.

39-71-722. Who constitutes beneficiary to be determined as of date of
accident.

39-71-723. How compensation to be divided among beneficiaries.

39-71-724. Payment of compensation to beneficiary not a resident of
United States.

39-71-725. Payment of burial expense.

39-71-726. No compensation after death when death not result of injury.

39-71-727. Payment for prescription drugs - limitations.

39-71-728 through 39-71-735 reserved.

39-71-736. Compensation - from what dates paid.

39-71-737. Compensation to run consecutively — exceptions.
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Labor 10

39-71-738. Repealed.
39-71-739. Compensation in case of changes in degree of injury.
39-71-740. Payments - how made in most cases.
39-71-741. Settlements and lump-sum payments - legislative intent.
39-71-742. Who may receive payment.
39-71-743. Assignment or attachment of payments.
39-71-744. Benefits not due while claimant is incarcerated - exceptions.
39-71-745. Calculation of volunteer firefighter benefits and premiums -
definitions.
Part 8
Compensation for Occupational Deafness
39-71-801. Repealed.
39-71-802. Repealed.
39-71-803. Repealed.
39-71-804. Repealed.
39-71-805. Repealed.
39-71-806. Repealed.
39-71-807. Repealed.
39-71-808. Repealed.
39-71-809. Repealed.
39-71-810. Repealed.
39-71-811. Repealed.
39-71-812. Repealed.
39-71-813. Repealed.
Part 9
Subsequent Injury Received by Vocationally Handicapped
39-71-901. Definitions.
39-71-902. Repealed.
39-71-903. Procedure.
39-71-904. Rules for certification.
39-71-905. Certification as person with disability — eligibility for benefits under
fund.
39-71-906. Repealed.
39-71-907. Certified person with a disability to be compensated for injury as
provided by chapter - insurer liability for compensation limited.
39-71-908. Notification of fund of its potential liability under part - review by
fund.
39-71-909. Effect of fund’s failure to give notification of its intent to dispute
liability - subsequent notification by fund authorized
39-71-910. Repealed.
39-71-911. Obligation to make payments on behalf of fund not independent
liability.
39-71-912. Reimbursement to be promptly made.
39-71-913. Repealed.
39-71-914. Repealed.
39-71-915. Assessment of insurer - employers - definition - collection.
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11 Workers’ Compensation

39-71-916. Reimbursement of subsequent injury fund - effect on claims
experience rating.
39-71-917 through 39-71-919 reserved.

39-71-920. Concurrence of fund in settlements.
Part 10
Stay-at-Work/Return-to-Work Assistance

39-71-1001. Repealed.

39-71-1002. Repealed.

39-71-1003. Repealed.

39-71-1004. Repealed.

39-71-1005. Repealed.

39-71-1006. Rehabilitation benefits.

39-71-1007 through 39-71-1010 reserved.

39-71-1011. Definitions.

39-71-1012. Repealed.

39-71-1013. Repealed.

39-71-1014. Rehabilitation services - required and provided by insurers.

39-71-1015. Repealed.

39-71-1016. Repealed.

39-71-1017. Repealed.

39-71-1018. Repealed.

39-71-1019. Repealed.

39-71-1020 through 39-71-1022 reserved.

39-71-1023. Repealed.

39-71-1024. Repealed.

39-71-1025. Auxiliary benefits.

39-71-1026. Repealed.

39-71-1027 through 39-71-1030 reserved.

39-71-1031. Exchange of information.

39-71-1032. Termination of benefits for noncooperation with rehabilitation
provider - appeal.

39-71-1033. Repealed.

39-71-1034 and 39-71-1035 reserved.

39-71-1036. Medical status form.

39-71-1037 through 39-71-1040 reserved.

39-71-1041. Stay-at-work/return-to-work goals and options - notification by
department - agreement between worker and insurer.

39-71-1042. Request for and delivery of stay-at-work/return-to-work assistance.

39-71-1043. Rehabilitation provider — evaluation.

39-71-1044 through 39-71-1048 reserved.

39-71-1049. Stay-at-work/return-to-work assistance fund - purpose - payment
process - rulemaking.

39-71-1050. Assessment for stay-at-work/return-to-work assistance fund -
definition.

39-71-1051. Rulemaking authority.
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Part 11

Labor 12

Treatment by Designated Providers

39-71-1101.

39-71-1102.
39-71-1103.
39-71-1104.
39-71-1105.
39-71-1106.

39-71-1107.
39-71-1108.
39-71-1109.
39-71-1110.

Choice of health care provider by worker - insurer designation
or approval of treating physician or referral to managed care or
preferred provider organization — payment terms - definition.
Preferred provider organizations - establishment - limitations.
Workers’ compensation managed care.

Managed care organizations - notification.

Managed care organizations - application - certification.
Compliance with medical treatment required - termination of
compensation benefits for noncompliance.

Domiciliary care - requirements — evaluation.

Physician self-referral prohibition.

Repealed.

Schedule Il and Il drugs - prescriber obligation.

Parts 12 through 13 Reserved

Part 14

Presumptive Occupational Disease for Firefighters

39-71-1401.

39-71-1402.

Part 15

Presumptive occupational disease for firefighters - rebuttal -
applicability - definitions.
Conditions for claiming presumptive occupational disease.

Montana Safety Culture Act

39-71-1501.
39-71-1502.
39-71-1503.
39-71-1504.
39-71-1505.
39-71-1506.
39-71-1507.

39-71-1508.

Short title.

Purpose.

Safety consultation.

Safety programs - educational activities.

Rulemaking authority.

Notification of safety consultation services available by insurer.
Safety consultation services - safety program as provision of
insurance contract or agreement.

Safety consultation services - insurer’'s exemption from civil
liability — exceptions.

Parts 16 through 19 Reserved

2019 MCA
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43 Workers’ Compensation

Part 20
Rehabilitation Benefits (Renumbered)

39-71-2001. Renumbered 39-71-1006.

Part 21
Compensation Plan Number One
39-71-2101. General requirements for electing coverage under plan.
39-71-2102. Proof of solvency to be filed.
39-71-2103. Employer permitted to carry on business and settle directly with
employee - individual liability.
39-71-2104. Renewal of application.
39-71-2105. Additional proof of solvency - revocation of order.
39-71-2106. Requiring security of employer.
39-71-2107. When employer to make deposit or security to guarantee payment
of compensation.
39-71-2108. Failure of employer to pay benefits - duty of department.
39-71-2109. Repealed.
39-71-2110 through 39-71-2114 reserved.
39-71-2115. Transfer of claim liabilities - rules.
Part 22
Compensation Plan Number Two
39-71-2201. Election to be bound by plan — captive reciprocal insurers.
39-71-2202. Policies made subject to chapter.
39-71-2203. Content of policies - policies subject to approval, change, or
revision by department.
39-71-2204. Insurer to submit notice of coverage within 30 days - penalty for
failure.
39-71-2205. Policy in effect until canceled or replaced - 20-day notification of
cancellation required - penalty.
39-71-2206. Repealed.
39-71-2207. Repealed.
39-71-2208. Repealed.
39-71-2209 and 39-71-2210 reserved.
39-71-2211. Premium rates for construction industry - filing required.
39-71-2212 through 39-71-2214 reserved.
39-71-2215. Security deposit to ensure payment of liability of plan No. 2
insurer.
Part 23
Compensation Plan Number Three
39-71-2301. Repealed.
39-71-2302. Repealed.
39-71-2303. Renumbered 39-71-2336.
39-71-2304. Repealed.
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39-71-2305.
39-71-2306.
39-71-2307.
39-71-2308.
39-71-2309.
39-71-2310.
39-71-2311.
39-71-2312.
39-71-2313.
39-71-2314.
39-71-2315.

39-71-2316.
39-71-2317.
39-71-2318.
39-71-2319.
39-71-2320.
39-71-2321.
39-71-2322.

39-71-2323.
39-71-2324.
39-71-2325.
39-71-2326.
39-71-2327.

39-71-2328.

Labor 14

Repealed.

Repealed.

Renumbered 39-71-2339.

Renumbered 39-71-2340.

Repealed.

Repealed.

Intent and purpose of plan — expense constant defined.
Definitions.

State compensation insurance fund created - obligation to insure.
Repealed.

Management of state fund - powers and duties of the board -
business plan required.

Powers of state fund.

Appointment of executive director - management staff.
Personal liability excluded.

Assets and liabilities of prior state fund.

Property of state fund - investment required - exception.
What to be deposited in state fund.

Money in state fund held in trust - disposition of funds upon
repeal of chapter.

Surplus in state fund — payment of dividends.

Repealed.

State fund to keep accounts of segregations.

Repealed.

Earnings of state fund to be credited to fund - improper use a
felony.

State fund alternative personal leave plan - exception - collective
bargaining negotiation - personal leave definition.

39-71-2329 reserved.

39-71-2330.
39-71-2331.
39-71-2332.

Rate setting - surplus — multiple rating tiers.
Workplace safety program.
Pooled risk safety group.

39-71-2333 through 39-71-2335 reserved.

39-71-2336.

39-71-2337.

39-71-2338.
39-71-2339.
39-71-2340.
39-71-2341.

Manner of electing - contract or policy of insurance - payment of
premium.

State fund to submit notice of coverage within 30 days - penalty
for failure.

Repealed.

Cancellation of coverage - 20-day notice required.

Collection in case of default.

Repealed.

39-71-2342 through 39-71-2350 reserved.

39-71-2351.

39-71-2352.

39-71-2353.

2019 MCA

Purpose of separation of state fund liability as of July 1, 1990,
and of separate funding of claims before and on or after that
date.

Separate payment structure and sources for claims for injuries
resulting from accidents that occurred before July 1, 1990, and
on or after July 1, 1990 - spending limit - authorizing transfer of
money.

Repealed.
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45 Workers’ Compensation

39-71-2354. Repealed.
39-71-2355. Repealed.

39-71-2356. Mutually agreeable lump-sum settlements.
39-71-2357 through 39-71-2360 reserved.

39-71-2361. Legislative audit of state fund.
39-71-2362. Repealed.

39-71-2363. Agency law - annual report.

39-71-2364 through 39-71-2369 reserved.

39-71-2370. Claims expenditures codes.

39-71-2371 through 39-71-2374 reserved.

39-71-2375. Operation of state fund as authorized

insurer—issuance of certificate of authority—exceptions—use of
calendar year—risk-based capital—reporting requirements.

Part 24
Mediation
39-71-2401. Disputes - jurisdiction - settlement requirements — mediation.
39-71-2402 through 39-71-2405 reserved.
39-71-2406. Purpose.
39-71-2407. Department authority - rules.
39-71-2408. Mandatory, nonbinding mediation.
39-71-24009. Duties of mediator.
39-71-2410. Limitations on mediation proceedings.
39-71-2411. Mediation procedure.
Part 25
Employer’s Old Fund Liability Tax
39-71-2501. Repealed.
39-71-2502. Repealed.
39-71-2503. Repealed.
39-71-2504. Repealed.
39-71-2505. Repealed.
39-71-2506. Repealed.
39-71-2507. Repealed.
Part 26

Self-Insurers Guaranty Fund
39-71-2601. Short title.

39-71-2602. Purpose - construction.

39-71-2603. Definitions.

39-71-2604. Board of directors of fund.

39-71-2605 through 39-71-2608 reserved.

39-71-26009. Establishment of fund - employer participation required.
39-71-2610. Rulemaking - powers of fund.

39-71-2611. Duties, liabilities, and rights of fund.

39-71-2612 through 39-71-2614 reserved.
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39-71-2615.
39-71-2616.
39-71-2617.
39-71-2618.
39-71-2619.
39-71-2620.

Labor 16

Initial fee - assessment.

Reimbursement for obligations paid and assumed.
Tax exemption.

Immunity.

Notification of insolvency by private self-insurer.
Audit requirement.

Parts 27 and 28 Reserved

Part 29

Workers’ Compensation Judge

39-71-2901.

39-71-2902.
39-71-2903.
39-71-2904.
39-71-2905.
39-71-2906.
39-71-2907.
39-71-2908.
39-71-2909.
39-71-2910.
39-71-2911.

Location of office - court powers - withdrawal - substitution -
vacancy.

Operating expenses.

Administrative procedure act and rules of evidence applicable.
Direct appeal to supreme court.

Petition to workers’ compensation judge - time limit on filing.
Repealed.

Increase in award for unreasonable delay or refusal to pay.
Repealed.

Authority to review, diminish, or increase awards.

Stay pending posttrial motions and appeal.

Stay pending determination by district court.

39-71-2912 through 39-71-2913 reserved.

39-71-2914.

Signing of petitions, pleadings, motions, and other papers -
requirements - sanctions.

Parts 30 Through 39 Reserved

Part 40

Catastrophically Injured Worker’s Travel Assistance Act

39-71-4001.
39-71-4002.
39-71-4003.
39-71-4004.

2019 MCA

Short title.

Purpose and intent.

Definitions.

Catastrophically injured worker’s travel assistance program -
rulemaking authority.
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17 Workers’ Compensation 39-71-101

Chapter 71
Workers’ Compensation

Part 1
General Provisions

39-71-101. Short title.
This chapter may be cited as the “Workers’ Compensation Act”.

History: En. Sec. 1, Ch. 96, L. 1915; re-en. Sec. 2816, R.C.M. 1921; re-en. Sec. 2816, R.C.M.
1935; amd. Sec. 29, Ch. 341, L. 1969; amd. Sec. 86, Ch. 23, L. 1975; R.C.M. 1947, 92-
1041 (part); amd. Sec. 51, Ch. 397, L. 1979.

39-71-102. Reference to plans.

Whenever compensation plan No. 1, 2, or 3 is referred to, such reference also
includes all other sections which are applicable to the subject matter of such
reference.

History: En. Sec. 1, Ch. 96, L. 1915; re-en. Sec. 2817, R.C.M. 1921; re-en. Sec. 2817, R.C.M.
1935; R.C.M. 1947, 92-102; amd. Sec. 52, Ch. 397, L. 1979.

Cross-References

Compensation plan No. 1, Title 39, ch. 71, part 21.
Compensation plan No. 2, Title 39, ch. 71, part 22.
Compensation plan No. 3, Title 39, ch. 71, part 23.

39-71-103. Compensation provisions.

The compensation provisions of this chapter, whenever referred to, shall be held to
include the provisions of compensation plan No. 1, 2, or 3 and all other sections of
this chapter applicable to the same or any part thereof.

History: En. Sec. 1, Ch. 96, L. 1915; re-en. Sec. 2818, R.C.M. 1921; re-en. Sec. 2818, R.C.M.
1935; R.C.M. 1947, 92-103.

39-71-104. Repealed.

Sec. 68, Ch. 464, L. 1987.

History: En. Sec. 24, Ch. 96, L. 1915; re-en. Sec. 2964, R.C.M. 1921, re-en. Sec. 2964, R.C.M.
1935; R.C.M. 1947, 92-838.

39-71-105. (Temporary) Declaration of public policy.

For the purposes of interpreting and applying this chapter, the following is the public

policy of this state:

(1) An objective of the Montana workers’ compensation system is to provide,
without regard to fault, wage-loss and medical benefits to a worker suffering
from a work-related injury or disease. Wage-loss benefits are not intended
to make an injured worker whole but are intended to provide assistance to a
worker at a reasonable cost to the employer. Within that limitation, the wage-
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loss benefit should bear a reasonable relationship to actual wages lost as a

result of a work-related injury or disease.

It is the intent of the legislature to assert that a conclusive presumption

exists that recognizes that a holder of a current, valid independent contractor

exemption certificate issued by the department is an independent contractor if

the person is working under the independent contractor exemption certificate.

The holder of an independent contractor exemption certificate waives the rights,

benefits, and obligations of this chapter unless the person has elected to be

bound personally and individually by the provisions of compensation plan No.

1,2, or 3.

A worker’s removal from the workforce because of a work-related injury or

disease has a negative impact on the worker, the worker’s family, the employer,

and the general public. Therefore, an objective of the workers’ compensation
system is to return a worker to work as soon as possible after the worker has
suffered a work-related injury or disease.

Montana’s workers’ compensation and occupational disease insurance systems

are intended to be primarily self-administering. Claimants should be able to

speedily obtain benefits, and employers should be able to provide coverage

at reasonably constant rates. To meet these objectives, the system must be

designed to minimize reliance upon lawyers and the courts to obtain benefits

and interpret liabilities.

This chapter must be construed according to its terms and not liberally in favor

of any party.

It is the intent of the legislature that:

(a) a stress claim, often referred to as a “mental-mental claim” or a
“mental-physical claim”, is not compensable under Montana’s workers’
compensation and occupational disease laws. The legislature recognizes
that these claims are difficult to objectively verify and that the claims have
a potential to place an economic burden on the workers’ compensation and
occupational disease system. The legislature also recognizes that there
are other states that do not provide compensation for various categories of
stress claims and that stress claims have presented economic problems
for certain other jurisdictions. In addition, not all injuries are compensable
under the present system, and it is within the legislature’s authority to
define the limits of the workers’ compensation and occupational disease
system. However, it is also within the legislature’s authority to recognize the
public service provided by firefighters and to join with other states that have
extended a presumptive occupational disease recognition to firefighters.

(b) for occupational disease or presumptive occupational disease claims,
because of the nature of exposure, workers should not be required to
provide notice to employers of the disease as required of injuries and
that the requirements for filing of claims reflect consideration of when the
worker knew or should have known that the worker’s condition resulted
from an occupational disease or a presumptive occupational disease.

The legislature recognizes that occupational diseases in the workplace

are caused by events occurring on more than a single day or work shift

and that the legislature has the authority to define an occupational

disease or a presumptive occupational disease and establish the causal
connection to the workplace. (Void on occurrence of contingency-sec. 7, Ch.
158, L. 2019.)
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19 Workers’ Compensation 39-71-105

39-71-105. (Effective on occurrence of contingency) Declaration of public policy.

For the purposes of interpreting and applying this chapter, the following is the public
policy of this state:

(1)

An objective of the Montana workers’ compensation system is to provide,
without regard to fault, wage-loss and medical benefits to a worker suffering
from a work-related injury or disease. Wage-loss benefits are not intended

to make an injured worker whole but are intended to provide assistance to a

worker at a reasonable cost to the employer. Within that limitation, the wage-

loss benefit should bear a reasonable relationship to actual wages lost as a

result of a work-related injury or disease.

It is the intent of the legislature to assert that a conclusive presumption

exists that recognizes that a holder of a current, valid independent contractor

exemption certificate issued by the department is an independent contractor if

the person is working under the independent contractor exemption certificate.

The holder of an independent contractor exemption certificate waives the rights,

benefits, and obligations of this chapter unless the person has elected to be

bound personally and individually by the provisions of compensation plan No.

1, 2, or 3.

A worker’s removal from the workforce because of a work-related injury or

disease has a negative impact on the worker, the worker’s family, the employer,

and the general public. Therefore, an objective of the workers’ compensation
system is to return a worker to work as soon as possible after the worker has
suffered a work-related injury or disease.

Montana’s workers’ compensation and occupational disease insurance systems

are intended to be primarily self-administering. Claimants should be able to

speedily obtain benefits, and employers should be able to provide coverage

at reasonably constant rates. To meet these objectives, the system must be

designed to minimize reliance upon lawyers and the courts to obtain benefits

and interpret liabilities.

This chapter must be construed according to its terms and not liberally in favor

of any party.

It is the intent of the legislature that:

(a) stress claims, often referred to as “mental-mental claims” and “mental-
physical claims”, are not compensable under Montana’s workers’
compensation and occupational disease laws. The legislature recognizes
that these claims are difficult to objectively verify and that the claims have
a potential to place an economic burden on the workers’ compensation and
occupational disease system. The legislature also recognizes that there
are other states that do not provide compensation for various categories of
stress claims and that stress claims have presented economic problems
for certain other jurisdictions. In addition, not all injuries are compensable
under the present system, and it is within the legislature’s authority
to define the limits of the workers’ compensation and occupational
disease system.

(b) for occupational disease claims, because of the nature of exposure, workers
should not be required to provide notice to employers of the disease as
required of injuries and that the requirements for filing of claims reflect
consideration of when the worker knew or should have known that the
worker’s condition resulted from an occupational disease. The legislature
recognizes that occupational diseases in the workplace are caused by
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events occurring on more than a single day or work shift and that it is within
the legislature’s authority to define an occupational disease and establish
the causal connection to the workplace.

History: En. Sec. 1, Ch. 464, L. 1987; amd. Sec. 1, Ch. 630, L. 1993; amd. Sec. 1, Ch. 103, L.
2005; amd. Sec. 9, Ch. 416, L. 2005; amd. Sec. 7, Ch. 448, L. 2005; amd. Sec. 1, Ch. 167, L.
2011; amd. Sec. 3, Ch. 158, L. 2019.

39-71-106. No liability for reporting violation.

A person, including but not limited to an insurer or an employer, may not be held
liable for civil damages as a result of reporting in good faith information that the
person believes proves a violation of the provisions of this chapter.

History: En. Sec. 17, Ch. 619, L. 1993; amd. Sec. 10, Ch. 416, L. 2005.

39-71-107. Insurers to act promptly on claims - in-state claims examiners -
third-party agents - penalties.

(1) Pursuant to the public policy stated in 39-71-105, prompt claims handling
practices are necessary to provide appropriate service to injured workers,
to employers, and to providers who are the customers of the workers’
compensation system.

(2) All workers’ compensation and occupational disease claims filed pursuant to
the Workers’ Compensation Act must be examined by a claims examiner in
Montana. For a claim to be considered as examined by a claims examiner in
Montana, the claims examiner examining the claim is required to determine
the entitlement to benefits, authorize payment of all benefits due, manage the
claim, have authority to settle the claim, maintain an office located in Montana,
and examine Montana claims from that office. Use of a mailbox or maildrop in
Montana does not constitute maintaining an office in Montana.

(3) An insurer shall maintain the documents related to each claim filed with the
insurer under the Workers’ Compensation Act at the Montana office of the
claims examiner examining the claim in Montana until the claim is settled.

The documents may be either original documents or duplicates of the original
documents and must be maintained in a manner that allows the documents to
be retrieved from that office and copied at the request of the claimant or the
department. Settled claim files stored outside of the claims examiner’s office
must be made available within 48 hours of a request for the file. Electronic or
optically imaged documents are permitted.

(4) (a) An insurer that uses a third-party agent to provide the insurer with claim
examination services shall notify the department in writing of a change of a
third-party agent at least 14 days in advance of the change.

(b) The department may assess a penalty not to exceed $200 against
an insurer that does not comply with the advance notice provision in
subsection (4)(a). The penalty may be assessed for each failure by an
insurer to give the required advance notice.

(5) (a) Except for those medical benefits provided by a managed care organization
or a preferred provider organization in Title 39, chapter 71, part 11, or paid
pursuant to 39-71-704(5), an insurer that uses a third-party agent to review
medical bills shall, when first using the agent’s services and annually in
subsequent years, obtain written certification from the agent that, for each
bill the agent reviews, the agent agrees to calculate the payment due based
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on the Montana workers’ compensation medical fee schedules, provided for

under 39-71-704, that were in effect on the date the service was provided.

Except for those medical benefits provided by a managed care organization

or a preferred provider organization in Title 39, chapter 71, part 11, or

paid pursuant to 39-71-704(5), an insurer whose agent neglects or fails to

use the proper fee schedule may be assessed a penalty of not less than

$200 or more than $1,000 for each bill that its agent reviews under a fee
schedule other than the proper Montana fee schedule.

An insurer that without good cause neglects or fails to pay undisputed

medical bills on an accepted liability claim within 60 days of receipt of

the bill may be assessed a penalty of not less than $200 or more than

$1,000 for each bill that is the subject of a delay as provided in this

subsection (5)(c).

(6) An insurer shall provide to the claimant:

(a) a written statement of the reasons that a claim is being denied at the time
of denial;

(b) whenever benefits are denied to a claimant, a written explanation of how the
claimant may appeal an insurer’s decision;

(c) a written explanation of the amount of wage-loss benefits being paid to
the claimant, along with an explanation of the calculation used to compute
those benefits. The explanation must be sent within 7 days of the initial
payment of the benefit.

(d) a written notice advising the claimant when a change is made to the claims
examiner handling the claim, including the name and contact information
of the new claims examiner. The notice must be sent within 14 days of the
change in claims examiner.

(7) Aninsurer shall:

(a) begin making payments that are due on a claim within 14 days of
acceptance of the claim, unless the insurer promptly notifies the claimant
that the insurer needs additional information in order to begin paying
benefits and specifies the information needed; and

(b) pay settlements within 30 days of the date the department issues an order
approving the settlement.

(8) An insurer may contest a penalty assessed pursuant to subsection (4) or (5)
in a hearing conducted according to department rules. A party may appeal the
final agency order to the workers’ compensation court. The court shall review
the order pursuant to the requirements of 2-4-704.

(9) The department may adopt rules to implement this section.

(10) (a) For the purposes of this section, “settled claim” means a department-
approved or court-ordered compromise of benefits between a claimant and
an insurer or a claim that was paid in full.

(b) The term does not include a claim in which there has been only a lump-sum
advance of benefits.

History: En. Sec. 4, Ch. 243, L. 1995; amd. Sec. 3, Ch. 214, L. 2001; amd. Sec. 2, Ch. 103, L.
2005; amd. Sec. 2, Ch. 140, L. 2005; amd. Sec. 11, Ch. 416, L. 2005; amd. Sec. 1, Ch. 117, L.
2007; amd. Sec. 5, Ch. 112, L. 2009; amd. Sec. 1, Ch. 150, L. 2011; amd. Sec. 1, Ch. 123, L.
2015; amd. Sec. 5, Ch. 433, L. 2017.

=
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39-71-108 through 39-71-115 reserved.
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39-71-116. Definitions.

Unless the context otherwise requires, in this chapter, the following definitions apply:

(1) “Actual wage loss” means that the wages that a worker earns or is qualified to

earn after the worker reaches maximum healing are less than the actual wages

the worker received at the time of the injury.

(2) “Administer and pay” includes all actions by the state fund under the Workers

Compensation Act necessary to:

(a) investigation, review, and settlement of claims;

(b) payment of benefits;

(c) setting of reserves;

(d) furnishing of services and facilities; and

(e) use of actuarial, audit, accounting, vocational rehabilitation, and
legal services.

(3) “Aid or sustenance” means a public or private subsidy made to provide a

means of support, maintenance, or subsistence for the recipient.

(4) “Beneficiary” means:

(a) a surviving spouse living with or legally entitled to be supported by the
deceased at the time of injury;

(b) an unmarried child under 18 years of age;

(c) an unmarried child under 22 years of age who is a full-time student in an
accredited school or is enrolled in an accredited apprenticeship program;

(d) an invalid child over 18 years of age who is dependent, as defined in 26
U.S.C. 152, upon the decedent for support at the time of injury;

(e) a parent who is dependent, as defined in 26 U.S.C. 152, upon the
decedent for support at the time of the injury if a beneficiary, as defined in
subsections (4)(a) through (4)(d), does not exist; and

(f) a brother or sister under 18 years of age if dependent, as defined in 26
U.S.C. 152, upon the decedent for support at the time of the injury but
only until the age of 18 years and only when a beneficiary, as defined in
subsections (4)(a) through (4)(e), does not exist.

(5) “Business partner” means the community, governmental entity, or business

organization that provides the premises for work-based learning activities

for students.

(6) “Casual employment” means employment not in the usual course of the trade,

business, profession, or occupation of the employer.

(7) “Child” includes a posthumous child, a dependent stepchild, and a child legally

adopted prior to the injury.

(8) (a) “Claims examiner” means an individual who, as a paid employee of the
department, of a plan No. 1, 2, or 3 insurer, or of an administrator licensed
under Title 33, chapter 17, examines claims under chapter 71 to:

(iy determine liability;

(ii) apply the requirements of this title;

(iii) settle workers’ compensation or occupational disease claims; or
(iv) determine survivor benefits.

(b) The term does not include an adjuster as defined in 33-17-102.

(9) (a) “Construction industry” means the major group of general contractors and
operative builders, heavy construction (other than building construction)
contractors, and special trade contractors listed in major group 23 in the
North American Industry Classification System Manual.

’
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(b) The term does not include office workers, design professionals,
salespersons, estimators, or any other related employment that is not
directly involved on a regular basis in the provision of physical labor at a
construction or renovation site.

(10) “Days” means calendar days, unless otherwise specified.

(11) “Department” means the department of labor and industry.

(12) “Direct result” means that a diagnosed condition was caused or aggravated by
an injury or occupational disease.

(13) “Fiscal year” means the period of time between July 1 and the
succeeding June 30.

(14) “Health care provider” means a person who is licensed, certified, or otherwise
authorized by the laws of this state to provide health care in the ordinary course
of business or practice of a profession.

(15) (a) “Household or domestic employment” means employment of persons other
than members of the household for the purpose of tending to the aid and
comfort of the employer or members of the employer’s family, including but
not limited to house cleaning and yard work.

(b) The term does not include employment beyond the scope of
normal household or domestic duties, such as home health care or
domiciliary care.

(16) (a) “Indemnity benefits” means any payment made directly to the worker or
the worker’s beneficiaries, other than a medical benefit. The term includes
payments made pursuant to a reservation of rights.

(b) The term does not include stay-at-work/return-to-work assistance, auxiliary
benefits, or expense reimbursements for items such as meals, travel,
or lodging.

(17) “Insurer” means an employer bound by compensation plan No. 1, an insurance
company transacting business under compensation plan No. 2, or the state
fund under compensation plan No. 3.

(18) “Invalid” means one who is physically or mentally incapacitated.

(19) “Limited liability company” has the meaning provided in 35-8-102.

(20) “Maintenance care” means treatment designed to provide the optimum state of
health while minimizing recurrence of the clinical status.

(21) “Medical stability”, “maximum medical improvement”, “maximum healing”,
or “maximum medical healing” means a point in the healing process when
further material functional improvement would not be reasonably expected from
primary medical services.

(22) “Objective medical findings” means medical evidence, including range of
motion, atrophy, muscle strength, muscle spasm, or other diagnostic evidence,
substantiated by clinical findings.

(23) (a) “Occupational disease” means harm, damage, or death arising out of

or contracted in the course and scope of employment caused by events
occurring on more than a single day or work shift.

(b) The term does not include a physical or mental condition arising from
emotional or mental stress or from a nonphysical stimulus or activity.

(24) “Order” means any decision, rule, direction, requirement, or standard of the
department or any other determination arrived at by the department.

(25) “Palliative care” means treatment designed to reduce or ease symptoms
without curing the underlying cause of the symptoms.
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(26) “Payroll”, “annual payroll”, or “annual payroll for the preceding year” means the
average annual payroll of the employer for the preceding calendar year or, if the
employer has not operated a sufficient or any length of time during the calendar
year, 12 times the average monthly payroll for the current year. However, an
estimate may be made by the department for any employer starting in business
if average payrolls are not available. This estimate must be adjusted by
additional payment by the employer or refund by the department, as the case
may actually be, on December 31 of the current year. An employer’s payroll
must be computed by calculating all wages, as defined in 39-71-123, that are
paid by an employer.

(27) “Permanent partial disability” means a physical condition in which a worker,
after reaching maximum medical healing:

(a) has a permanent impairment, as determined by the sixth edition of the
American Medical Association’s Guides to the Evaluation of Permanent
Impairment, that is established by objective medical findings for the ratable
condition. The ratable condition must be a direct result of the compensable
injury or occupational disease and may not be based exclusively on
complaints of pain.

(b) is able to return to work in some capacity but the permanent impairment
impairs the worker’s ability to work; and

(c) has an actual wage loss as a result of the injury.

(28) “Permanent total disability” means a physical condition resulting from injury
as defined in this chapter, after a worker reaches maximum medical healing, in
which a worker does not have a reasonable prospect of physically performing
regular employment. Lack of immediate job openings is not a factor to be
considered in determining if a worker is permanently totally disabled.

(29) “Primary medical services” means treatment prescribed by the treating
physician, for conditions resulting from the injury or occupational disease,
necessary for achieving medical stability.

(30) “Public corporation” means the state or a county, municipal corporation, school
district, city, city under a commission form of government or special charter,
town, or village.

(31) “Reasonably safe place to work” means that the place of employment has been
made as free from danger to the life or safety of the employee as the nature of
the employment will reasonably permit.

(32) “Reasonably safe tools or appliances” are tools and appliances that are
adapted to and that are reasonably safe for use for the particular purpose for
which they are furnished.

(33) “Regular employment” means work on a recurring basis performed for
remuneration in a trade, business, profession, or other occupation in this state.

(34) (a) “Secondary medical services” means those medical services or appliances

that are considered not medically necessary for medical stability. The
services and appliances include but are not limited to spas or hot tubs,
work hardening, physical restoration programs and other restoration
programs designed to address disability and not impairment, or equipment
offered by individuals, clinics, groups, hospitals, or rehabilitation facilities.

(b) (i) As used in this subsection (34), “disability” means a condition in which

a worker’s ability to engage in gainful employment is diminished as a
result of physical restrictions resulting from an injury. The restrictions
may be combined with factors, such as the worker’s age, education,
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work history, and other factors that affect the worker’s ability to engage
in gainful employment.
(ii) Disability does not mean a purely medical condition.

(35) “Sole proprietor” means the person who has the exclusive legal right or title to
or ownership of a business enterprise.

(36) “State’s average weekly wage” means the mean weekly earnings of all
employees under covered employment, as defined and established annually by
the department before July 1 and rounded to the nearest whole dollar number.

(37) “Temporary partial disability” means a physical condition resulting from an
injury, as defined in 39-71-119, in which a worker, prior to maximum healing:
(a) is temporarily unable to return to the position held at the time of injury

because of a medically determined physical restriction;

(b) returns to work in a modified or alternative employment; and

(c) suffers a partial wage loss.

(38) “Temporary service contractor” means a person, firm, association, partnership,
limited liability company, or corporation conducting business that hires its
own employees and assigns them to clients to fill a work assignment with a
finite ending date to support or supplement the client’s workforce in situations
resulting from employee absences, skill shortages, seasonal workloads, and
special assignments and projects.

(39) “Temporary total disability” means a physical condition resulting from an injury,
as defined in this chapter, that results in total loss of wages and exists until the
injured worker reaches maximum medical healing.

(40) “Temporary worker” means a worker whose services are furnished to another
on a parttime or temporary basis to fill a work assignment with a finite
ending date to support or supplement a workforce in situations resulting
from employee absences, skill shortages, seasonal workloads, and special
assignments and projects.

(41) “Treating physician” means the person who, subject to the requirements
of 39-71-1101, is primarily responsible for delivery and coordination of the
worker’'s medical services for the treatment of a worker’s compensable injury or
occupational disease and is:

(a) a physician licensed by the state of Montana under Title 37, chapter 3, and
has admitting privileges to practice in one or more hospitals, if any, in the
area where the physician is located;

(b) a chiropractor licensed by the state of Montana under Title 37, chapter 12;

(c) a physician assistant licensed by the state of Montana under Title 37,
chapter 20, if there is not a treating physician, as provided for in subsection
(41)(a), in the area where the physician assistant is located;

(d) an osteopath licensed by the state of Montana under Title 37, chapter 3;

(e) a dentist licensed by the state of Montana under Title 37, chapter 4;

(f) for a claimant residing out of state or upon approval of the insurer, a
treating physician defined in subsections (41)(a) through (41)(e) who is
licensed or certified in another state; or

(g) an advanced practice registered nurse licensed by the state of Montana
under Title 37, chapter 8.

(42) “Work-based learning activities” means job training and work experience
conducted on the premises of a business partner as a component of
school-based learning activities authorized by an elementary, secondary, or
postsecondary educational institution.

(43) “Year”, unless otherwise specified, means calendar year.
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History:  Ap. p. Sec. 6, Ch. 96, L. 1915; re-en. Sec. 2853, R.C.M. 1921, re-en. Sec. 2853, R.C.M.
1935; Sec. 92-401, R.C.M. 1947; (1)En. 92-423.2 by Sec. 1, Ch. 445, L. 1973; Sec. 92-423.2,
R.C.M. 1947; (2)En. Sec. 6, Ch. 96, L. 1915; re-en. Sec. 2865, R.C.M. 1921; amd. Sec. 4, Ch.
121, L. 1925; re-en. Sec. 2865, R.C.M. 1935; amd. Sec. 1, Ch. 92, L. 1969; amd. Sec. 1, Ch.
331, L. 1973; amd. Sec. 1, Ch. 269, L. 1974; amd. Sec. 1, Ch. 46, L. 1975; Sec. 92-413, R.C.M.
1947; (3)Ap. p. Sec. 6, Ch. 96, L. 1915; re-en. Sec. 2888, R.C.M. 1921; re-en. Sec. 2888, R.C.M.
1935; Sec. 92-436, R.C.M. 1947; Ap. p. Sec. 12, Ch. 235, L. 1947; Sec. 92-1121.1, R.C.M.
1947; (4)En. Sec. 6, Ch. 96, L. 1915; re-en. Sec. 2869, R.C.M. 1921, re-en. Sec. 2869, R.C.M.
1935; amd. Sec. 2, Ch. 92, L. 1969; Sec. 92-417, R.C.M. 1947; (5)En. Sec. 6, Ch. 96, L. 1915;
re-en. Sec. 2878, R.C.M. 1921, re-en. Sec. 2878, R.C.M. 1935; amd. Sec. 7, Ch. 23, L. 1975;
Sec. 92-426, R.C.M. 1947; (6), (22)En. Sec. 6, Ch. 96, L. 1915; re-en. Sec. 2885, R.C.M. 1921;
re-en. Sec. 2885, R.C.M. 1935; Sec. 92-433, R.C.M. 1947; (7)En. Sec. 6, Ch. 96, L. 1915; re-en.
Sec. 2877, R.C.M. 1921, re-en. Sec. 2877, R.C.M. 1935; amd. Sec. 1, Ch. 33, L. 1974; Sec.
92-425, R.C.M. 1947; (8)En. Sec. 6, Ch. 96, L. 1915; re-en. Sec. 2887, R.C.M. 1921; re-en. Sec.
2887, R.C.M. 1935; amd. Sec. 7, Ch. 550, L. 1977; Sec. 92-435, R.C.M. 1947; (9)En. Sec. 6,

Ch. 96, L. 1915; re-en. Sec. 2868, R.C.M. 1921, re-en. Sec. 2868, R.C.M. 1935; Sec. 92-416,
R.C.M. 1947; (10)En. Sec. 6, Ch. 96, L. 1915; re-en. Sec. 2881, R.C.M. 1921, re-en. Sec. 2881,
R.C.M. 1935; amd. Sec. 8, Ch. 23, L. 1975; Sec. 92-429, R.C.M. 1947; (11)En. Sec. 6, Ch. 96,

L. 1915; re-en. Sec. 2884, R.C.M. 1921; re-en. Sec. 2884, R.C.M. 1935; amd. Sec. 9, Ch. 23,

L. 1975; Sec. 92-432, R.C.M. 1947; (12)En. 92-440 by Sec. 1, Ch. 108, L. 1973; Sec. 92-440,
R.C.M. 1947; (13)En. 92-441 by Sec. 1, Ch. 109, L. 1973; Sec. 92-441, R.C.M. 1947; (14)En.
Sec. 6, Ch. 96, L. 1915; re-en. Sec. 2873, R.C.M. 1921, re-en. Sec. 2873, R.C.M. 1935; Sec.
92-421, R.C.M. 1947; (15)En. Sec. 6, Ch. 96, L. 1915; re-en. Sec. 2889, R.C.M. 1921, re-en. Sec.
2889, R.C.M. 1935; Sec. 92-437, R.C.M. 1947; (16)En. Sec. 6, Ch. 96, L. 1915; re-en. Sec. 2886,
R.C.M. 1921; re-en. Sec. 2886, R.C.M,. 1935; Sec. 92-434, R.C.M. 1947; (17)En. Sec. 6, Ch. 96,
L. 1915; re-en. Sec. 2860, R.C.M. 1921, re-en. Sec. 2860, R.C.M. 1935; Sec. 92-408, R.C.M.
1947; (18)En. Sec. 6, Ch. 96, L. 1915; re-en. Sec. 2861, R.C.M. 1921; re-en. Sec. 2861, R.C.M.
1935; Sec. 92-409, R.C.M. 1947; (19)En. 92-439 by Sec. 1, Ch. 107, L. 1973; Sec. 92-439,
R.C.M. 1947; (20)En. 92-423.1 by Sec. 1, Ch. 444, L. 1973; Sec. 92-423.1, R.C.M. 1947; (21)En.
Sec. 6, Ch. 96, L. 1915; re-en. Sec. 2876, R.C.M. 1921, re-en. Sec. 2876, R.C.M. 1935; Sec. 92-
424, R.C.M. 1947; R.C.M. 1947, 92-401, 92-408, 92-409, 92-413, 92-416, 92-417, 92-421, 92-
423.1,92-423.2, 92-424,92-425, 92-426, 92-429, 92-432, 92-433, 92-434, 92-435, 92-436,
92-437, 92-439, 92-440, 92-441, 92-1121.1(part); amd. Sec. 53, Ch. 397, L. 1979; amd. Sec.
1, Ch. 47, L. 1981; amd. Sec. 1, Ch. 349, L. 1981; amd. Sec. 1, Ch. 374, L. 1985; amd. Sec. 2,
Ch. 464, L. 1987; amd. Sec. 7, Ch. 333, L. 1989; amd. Sec. 13, Ch. 613, L. 1989; amd. Sec. 6,
Ch. 4, Sp. L. May 1990; amd. Sec. 1, Ch. 323, L. 1991; amd. Sec. 2, Ch. 480, L. 1991; amd. Sec.
1, Ch. 574, L. 1991; amd. Sec. 1, Ch. 555, L. 1993; amd. Sec. 1, Ch. 619, L. 1993; amd. Sec. 2,
Ch. 628, L. 1993; amd. Sec. 1, Ch. 234, L. 1995; amd. Sec. 5, Ch. 243, L. 1995; amd. Sec. 1,
Ch. 516, L. 1995; amd. Sec. 6, Ch. 276, L. 1997; amd. Sec. 1, Ch. 404, L. 1997; amd. Sec. 1,
Ch. 500, L. 1997; amd. Sec. 72, Ch. 51, L. 1999; amd. Sec. 30, Ch. 224, L. 2003; amd. Sec. 5,
Ch. 26, L. 2005; amd. Sec. 3, Ch. 140, L. 2005; amd. Secs. 12, 41, Ch. 416, L. 2005; amd. Sec.
20, Ch. 519, L. 2005; amd. Sec. 1, Ch. 359, L. 2007; amd. Sec. 2, Ch. 167, L. 2011.

Cross-References
Rehabilitation benefits, 39-71-1006.
Managed care and preferred provider organizations, Title 39, ch. 71, part 11.

39-71-117. Employer defined.

(1) “Employer” means:

(a) the state and each county, city and county, city school district, and irrigation
district; all other districts established by law; all public corporations and
quasi-public corporations and public agencies; each person; each prime
contractor; each firm, voluntary association, limited liability company, limited
liability partnership, and private corporation, including any public service
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corporation and including an independent contractor who has a person in
service under an appointment or contract of hire, expressed or implied, oral
or written; and the legal representative of any deceased employer or the
receiver or trustee of the deceased employer;

(b) any association, corporation, limited liability company, limited liability
partnership, or organization that seeks permission and meets the
requirements set by the department by rule for a group of individual
employers to operate as self-insured under plan No. 1 of this chapter;

(c) any nonprofit association, limited liability company, limited liability
partnership, or corporation or other entity funded in whole or in part by
federal, state, or local government funds that places community service
participants, as described in 39-71-118(1)(e), with nonprofit organizations or
associations or federal, state, or local government entities;

(d) subject to subsection (5), a religious corporation, religious organization, or
religious trust receiving remuneration from nonmembers for:

(i) manufacturing or construction activities conducted by its members
on or off the property owned or leased by the religious corporation,
religious organization, or religious trust; or

(ii) agricultural labor and services performed off the property owned or
leased by the religious corporation, religious organization, or religious
trust; and

(e) an approved and authorized fiduciary, agent, or other person acting as fiscal
agent under section 3504 of the Internal Revenue Code, 26 U.S.C. 3504,
and 26 CFR 31.3504-1.

A temporary service contractor is the employer of a temporary worker for

premium and loss experience purposes.

Except as provided in chapter 8 of this title, an employer defined in subsection

(1) who uses the services of a worker furnished by another person, association,

contractor, firm, limited liability company, limited liability partnership, or

corporation, other than a temporary service contractor, is presumed to be the
employer for workers’ compensation premium and loss experience purposes for
work performed by the worker. The presumption may be rebutted by substantial
credible evidence of the following:

(a) the person, association, contractor, firm, limited liability company, limited
liability partnership, or corporation, other than a temporary service
contractor, furnishing the services of a worker to another retains control
over all aspects of the work performed by the worker, both at the inception
of employment and during all phases of the work; and

(b) the person, association, contractor, firm, limited liability company, limited
liability partnership, or corporation, other than a temporary service
contractor, furnishing the services of a worker to another has obtained
workers’ compensation insurance for the worker in Montana both at the
inception of employment and during all phases of the work performed.

An interstate or intrastate common or contract motor carrier that maintains a

place of business in this state and uses an employee or worker in this state is

considered the employer of that employee, is liable for workers’ compensation
premiums, and is subject to loss experience rating in this state unless:

(a) the worker in this state is certified as an independent contractor as

provided in 39-71-417; or
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(b) the person, association, contractor, firm, limited liability company, limited

liability partnership, or corporation furnishing employees or workers in this
state to a motor carrier has obtained Montana workers’ compensation
insurance on the employees or workers in Montana both at the inception of
employment and during all phases of the work performed.

(5) The definition of “employer” in subsection (1)(d) is limited to implementing
the administrative purposes of this chapter and may not be interpreted or
construed to create an employment relationship in any other context.

(6) (a) A fiscal agent that qualifies under subsection (1)(e) and that is designated

as a payor, using federal, state, or local government funds, under 26

CFR 31.3504-1 is considered to be the employer for the purposes of the
Workers’ Compensation Act of those workers for whom the fiscal agent is
making payments.

(b) The client of the fiscal agent, despite exercising control over the hiring,

History:
Ch. 480, L. 1985; amd. Sec. 64, Ch. 613, L. 1989; amd. Sec. 2, Ch. 323, L. 1991; amd. Sec. 1,
Ch. 813, L. 1991; amd. Sec. 1, Ch. 458, L. 1993; amd. Sec. 29, Ch. 308, L. 1995; amd. Sec. 18,
Ch. 344, L. 1995; amd. Sec. 2, Ch. 516, L. 1995; amd. Sec. 1, Ch. 172, L. 1997; amd. Sec. 4,
Ch. 214, L. 2001; amd. Sec. 8, Ch. 448, L. 2005; amd. Sec. 6, Ch. 112, L. 2009; amd. Sec. 1,
Ch. 364, L. 2015; amd. Sec. 1, Ch. 89, L. 2017.

scheduling, and direction of the work tasks performed by the worker,
is not the employer of that worker for the purposes of the Workers’
Compensation Act.

En. 92-410.1 by Sec. 1, Ch. 154, L. 1973; R.C.M. 1947, 92-410.1(part); amd. Sec. 1,

39-71-118. Employee, worker, volunteer, volunteer firefighter, and volunteer
emergency care provider defined - election of coverage.

(1) As used in this chapter, the term “employee” or “worker” means:
(a) each person in this state, including a contractor other than an independent

(b

(c

- =

contractor, who is in the service of an employer, as defined by 39-71-117,
under any appointment or contract of hire, expressed or implied, oral or
written. The terms include aliens and minors, whether lawfully or unlawfully
employed, and all of the elected and appointed paid public officers and
officers and members of boards of directors of quasi-public or private
corporations, except those officers identified in 39-71-401(2), while
rendering actual service for the corporations for pay. Casual employees,
as defined by 39-71-116, are included as employees if they are not
otherwise covered by workers’ compensation and if an employer has
elected to be bound by the provisions of the compensation law for these
casual employments, as provided in 39-71-401(2). Household or domestic
employment is excluded.

any juvenile who is performing work under authorization of a district court
judge in a delinquency prevention or rehabilitation program;

a person who is receiving on-the-job vocational rehabilitation training or
other on-the-job training under a state or federal vocational training program,
whether or not under an appointment or contract of hire with an employer,
as defined in 39-71-117, and, except as provided in subsection (9), whether
or not receiving payment from a third party. However, this subsection (1)
(c) does not apply to students enrolled in vocational training programs,

as outlined in this subsection, while they are on the premises of a public
school or community college.
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(d) an aircrew member or other person who is employed as a volunteer
under 67-2-105;

(e) a person, other than a juvenile as described in subsection (1)(b), who is
performing community service for a nonprofit organization or association
or for a federal, state, or local government entity under a court order, or an
order from a hearings officer as a result of a probation or parole violation,
whether or not under appointment or contract of hire with an employer, as
defined in 39-71-117, and whether or not receiving payment from a third
party. For a person covered by the definition in this subsection (1)(e):

(i) compensation benefits must be limited to medical expenses pursuant
to 39-71-704 and an impairment award pursuant to 39-71-703 that is
based upon the minimum wage established under Title 39, chapter 3,
part 4, for a full-time employee at the time of the injury; and

(i) premiums must be paid by the employer, as defined in 39-71-117(3),
and must be based upon the minimum wage established under Title
39, chapter 3, part 4, for the number of hours of community service
required under the order from the court or hearings officer.

(f) an inmate working in a federally certified prison industries program
authorized under 53-30-132;

(g) a volunteer firefighter as described in 7-33-4109 or a person who provides
ambulance services under Title 7, chapter 34, part 1;

(h) a person placed at a public or private entity’s worksite pursuant to 53-4-
704. The person is considered an employee for workers’ compensation
purposes only. The department of public health and human services shall
provide workers’ compensation coverage for recipients of cash assistance,
as defined in 53-4-201, or for participants in the food stamp program, as
defined in 53-2-902, who are placed at public or private worksites through
an endorsement to the department of public health and human services’
workers’ compensation policy naming the public or private worksite entities
as named insureds under the policy. The endorsement may cover only the
entity’s public assistance participants and may be only for the duration
of each participant’s training while receiving cash assistance or while
participating in the food stamp program under a written agreement between
the department of public health and human services and each public or
private entity. The department of public health and human services may not
provide workers’ compensation coverage for individuals who are covered for
workers’ compensation purposes by another state or federal employment
training program. Premiums and benefits must be based upon the wage
that a probationary employee is paid for work of a similar nature at the
assigned worksite.

(i) subject to subsection (11), a member of a religious corporation,
religious organization, or religious trust while performing services for
the religious corporation, religious organization, or religious trust, as
described in 39-71-117(1)(d).

(2) The terms defined in subsection (1) do not include a person who is:

(a) performing voluntary service at a recreational facility and who receives no
compensation for those services other than meals, lodging, or the use of
the recreational facilities;

(b) performing services as a volunteer, except for a person who is otherwise
entitled to coverage under the laws of this state. As used in this subsection
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(2)(b), “volunteer” means a person who performs services on behalf of

an employer, as defined in 39-71-117, but who does not receive wages as

defined in 39-71-123.

serving as a foster parent, licensed as a foster care provider in accordance

with 52-2-621, and providing care without wage compensation to no more

than six foster children in the provider’s own residence. The person may
receive reimbursement for providing room and board, obtaining training,
respite care, leisure and recreational activities, and providing for other
needs and activities arising in the provision of in-home foster care.

d) performing temporary agricultural work for an employer if the person
performing the work is otherwise exempt from the requirement to obtain
workers’ compensation coverage under 39-71-401(2)(r) with respect to
a company that primarily performs agricultural work at a fixed business
location or under 39-71-401(2)(d) and is not required to obtain an
independent contractor’s exemption certificate under 39-71-417 because
the person does not regularly perform agricultural work away from the
person’s own fixed business location. For the purposes of this subsection,
the term “agricultural” has the meaning provided in 15-1-101(1)(a).

(3) With the approval of the insurer, an employer may elect to include as an
employee under the provisions of this chapter a volunteer as defined in
subsection (2)(b) or a volunteer firefighter as defined in 7-33-4510.

(4) (a) If the employer is a partnership, limited liability partnership, sole proprietor,

or a member-managed limited liability company, the employer may elect to

include as an employee within the provisions of this chapter any member
of the partnership or limited liability partnership, the owner of the sole
proprietorship, or any member of the limited liability company devoting

full time to the partnership, limited liability partnership, proprietorship, or

limited liability company business.

In the event of an election, the employer shall serve upon the employer’s

insurer written notice naming the partners, sole proprietor, or members

to be covered and stating the level of compensation coverage desired by

electing the amount of wages to be reported, subject to the limitations in

subsection (4)(d). A partner, sole proprietor, or member is not considered an
employee within this chapter until notice has been given.

(c) A change in elected wages must be in writing and is effective at the start of

the next quarter following notification.

(d) All weekly compensation benefits must be based on the amount of elected

wages, subject to the minimum and maximum limitations of this subsection

(4)(d). For premium ratemaking and for the determination of the weekly

wage for weekly compensation benefits, the electing employer may elect an

amount of not less than $900 a month and not more than 11/2 times the
state’s average weekly wage.

If the employer is a quasi-public or a private corporation or a manager-

managed limited liability company, the employer may elect to include as

an employee within the provisions of this chapter any corporate officer or

manager exempted under 39-71-401(2).

In the event of an election, the employer shall serve upon the employer’s

insurer written notice naming the corporate officer or manager to be covered

and stating the level of compensation coverage desired by electing the

amount of wages to be reported, subject to the limitations in subsection (5)
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(9)

(d). A corporate officer or manager is not considered an employee within this
chapter until notice has been given.

(c) A change in elected wages must be in writing and is effective at the start of
the next quarter following notification.

(d) For the purposes of an election under this subsection (5), all weekly
compensation benefits must be based on the amount of elected wages,
subject to the minimum and maximum limitations of this subsection (5)(d).
For premium ratemaking and for the determination of the weekly wage for
weekly compensation benefits, the electing employer may elect an amount
of not less than $200 a week and not more than 11/2 times the state’s
average weekly wage.

Except as provided in Title 39, chapter 8, an employee or worker in this state

whose services are furnished by a person, association, contractor, firm,

limited liability company, limited liability partnership, or corporation, other

than a temporary service contractor, to an employer, as defined in 39-71-117,

is presumed to be under the control and employment of the employer. This

presumption may be rebutted as provided in 39-71-117(3).

A student currently enrolled in an elementary, secondary, or postsecondary

educational institution who is participating in work-based learning activities

and who is paid wages by the educational institution or business partner is
the employee of the entity that pays the student’s wages for all purposes
under this chapter. A student who is not paid wages by the business partner
or the educational institution is a volunteer and is subject to the provisions of
this chapter.

For purposes of this section, an “employee or worker in this state” means:

(a) a resident of Montana who is employed by an employer and whose
employment duties are primarily carried out or controlled within this state;

(b) a nonresident of Montana whose principal employment duties are
conducted within this state on a regular basis for an employer;

(c) a nonresident employee of an employer from another state engaged in the
construction industry, as defined in 39-71-116, within this state; or

(d) a nonresident of Montana who does not meet the requirements of
subsection (8)(b) and whose employer elects coverage with an insurer that
allows an election for an employer whose:

(i) nonresident employees are hired in Montana;

(i) nonresident employees’ wages are paid in Montana;
(iii) nonresident employees are supervised in Montana; and
(iv) business records are maintained in Montana.

An insurer may require coverage for all nonresident employees of a Montana

employer who do not meet the requirements of subsection (8)(b) or (8)(d) as a

condition of approving the election under subsection (8)(d).

(10) (a) An ambulance service not otherwise covered by subsection (1)(g) or a

paid or volunteer nontransporting medical unit, as defined in 50-6-302, in
service to a town, city, or county may elect to include as an employee within
the provisions of this chapter a volunteer emergency care provider who
serves public safety through the ambulance service not otherwise covered
by subsection (1)(g) or the paid or volunteer nontransporting medical unit.
The ambulance service or nontransporting medical unit may purchase
workers’ compensation coverage from any entity authorized to provide
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workers’ compensation coverage under plan No. 1, 2, or 3 as provided in
this chapter.

If there is an election under subsection (10)(a), the employer shall

report payroll for all volunteer emergency care providers for premium and
weekly benefit purposes based on the number of volunteer hours of each
emergency care provider, but no more than 60 hours, times the state’s
average weekly wage divided by 40 hours.

(c) An ambulance service not otherwise covered by subsection (1)(g) or a
paid or volunteer nontransporting medical unit, as defined in 50-6-302,
may make a separate election to provide benefits as described in this
subsection (10) to a member who is either a self-employed sole proprietor
or partner who has elected not to be covered under this chapter, but who
is covered as a volunteer emergency care provider pursuant to subsection
(10)(a). When injured in the course and scope of employment as a volunteer
emergency care provider, a member may instead of the benefits described
in subsection (10)(b) be eligible for benefits at an assumed wage of the
minimum wage established under Title 39, chapter 3, part 4, for 2,080
hours a year. If the separate election is made as provided in this subsection
(10), payroll information for those self-employed sole proprietors or partners
must be reported and premiums must be assessed on the assumed
weekly wage.

(d) A volunteer emergency care provider who receives workers’ compensation
coverage under this section may not receive disability benefits under Title
19, chapter 17, if the individual is also eligible as a volunteer firefighter.

(e) An ambulance service not otherwise covered by subsection (1)(g) or a
nontransporting medical unit, as defined in 50-6-302, that does not elect
to purchase workers’ compensation coverage for its volunteer emergency
care providers under the provisions of this section shall annually notify its
volunteer emergency care providers that coverage is not provided.

(f) (i) The term “volunteer emergency care provider” means a person who

is licensed by the board of medical examiners as provided in Title 50,
chapter 6, part 2, and who serves the public through an ambulance
service not otherwise covered by subsection (1)(g) or a paid or volunteer
nontransporting medical unit, as defined in 50-6-302, in service to a
town, city, or county.
(ii) The term does not include a volunteer emergency care provider who
serves an employer as defined in 7-33-4510.

(g) The term “volunteer hours” means the time spent by a volunteer emergency
care provider in the service of an employer or as a volunteer for a town, city,
or county, including but not limited to training time, response time, and time
spent at the employer’s premises.

(11) The definition of “employee” or “worker” in subsection (1)(i) is limited to
implementing the administrative purposes of this chapter and may not

be interpreted or construed to create an employment relationship in any

other context.

History: En. Sec. 6, Ch. 96, L. 1915; re-en. Sec. 2863, R.C.M. 1921; amd. Sec. 3, Ch. 121, L.
1925; amd. Sec. 1, Ch. 139, L. 1931, re-en. Sec. 2863, R.C.M. 1935; amd. Sec. 3, Ch. 88, L.
1945; amd. Sec. 1, Ch. 153, L. 1963; amd. Sec. 1, Ch. 308, L. 1971; amd. Sec. 1, Ch. 44, L.
1975; amd. Sec. 1, Ch. 281, L. 1977; R.C.M. 1947, 92-411; amd. Sec. 1, Ch. 21, L. 1981; amd.
Sec. 2, Ch. 336, L. 1985; amd. Sec. 20, Ch. 670, L. 1985; amd. Sec. 96, Ch. 370, L. 1987; amd.
Sec. 67, Ch. 464, L. 1987; amd. Sec. 25, Ch. 658, L. 1987; amd. Sec. 11, Ch. 333, L. 1989;
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amd. Sec. 1, Ch. 129, L. 1991; amd. Sec. 3, Ch. 323, L. 1991; amd. Sec. 2, Ch. 813, L. 1991;
amd. Sec. 1, Ch. 154, L. 1993; amd. Sec. 8, Ch. 279, L. 1993; amd. Sec. 2, Ch. 458, L. 1993;
amd. Sec. 1, Ch. 471, L. 1993; amd. Sec. 6, Ch. 561, L. 1993; amd. Sec. 1, Ch. 131, L. 1995;
amd. Sec. 30, Ch. 308, L. 1995; amd. Sec. 19, Ch. 344, L. 1995; amd. Sec. 1, Ch. 424, L. 1995;
amd. Sec. 3, Ch. 516, L. 1995; amd. Sec. 2, Ch. 172, L. 1997; amd. Sec. 2, Ch. 500, L. 1997;
amd. Sec. 2, Ch. 515, L. 1997; amd. Sec. 1, Ch. 124, L. 1999; amd. Sec. 1, Ch. 238, L. 2001;
amd. Sec. 3, Ch. 465, L. 2001; amd. Sec. 6, Ch. 26, L. 2005; amd. Sec. 7, Ch. 449, L. 2007;
amd. Sec. 7, Ch. 112, L. 2009; amd. Sec. 1, Ch. 312, L. 2009; amd. Sec. 3, Ch. 167, L. 2011;
amd. Sec. 8, Ch. 255, L. 2011; amd. Sec. 1, Ch. 262, L. 2011; amd. Sec. 3, Ch. 412, L. 2013;
amd. Sec. 1, Ch. 330, L. 2015; amd. Sec. 2, Ch. 364, L. 2015; amd. Sec. 3, Ch. 95, L. 2017;
amd. Sec. 2, Ch. 41, L. 2019; amd. Sec. 11, Ch. 220, L. 2019.

Cross-References
Independent contractor certification, 39-71-417.

39-71-119. Injury and accident defined.

(1) “Injury” or “injured” means:

(a) internal or external physical harm to the body that is established by
objective medical findings;

(b) damage to prosthetic devices or appliances, except for damage to
eyeglasses, contact lenses, dentures, or hearing aids; or

(c) death.

(2) Aninjury is caused by an accident. An accident is:

) an unexpected traumatic incident or unusual strain;

) identifiable by time and place of occurrence;

c) identifiable by member or part of the body affected; and

d) caused by a specific event on a single day or during a single work shift.

(3) “Injury” or “injured” does not mean a physical or mental condition arising from:

(a) emotional or mental stress; or
(b) a nonphysical stimulus or activity.

(4) “Injury” or “injured” does not include a disease that is not caused by

an accident.

(5) (a) A cardiovascular, pulmonary, respiratory, or other disease, cerebrovascular
accident, or myocardial infarction suffered by a worker is an injury only if the
accident is the primary cause of the physical condition in relation to other
factors contributing to the physical condition.

(b) “Primary cause”, as used in subsection (5)(a), means a cause that, with a
reasonable degree of medical certainty, is responsible for more than 50% of
the physical condition.

History: Ap. p. Sec. 6, Ch. 96, L. 1915; re-en. Sec. 2870, R.C.M. 1921; re-en. Sec. 2870,
R.C.M. 1935; amd. Sec. 6, Ch. 162, L. 1961; amd. Sec. 6, Ch. 149, L. 1965; amd. Sec. 1, Ch.
270, L. 1967; amd. Sec. 1, Ch. 488, L. 1973; Sec. 92-418, R.C.M. 1947; Ap. p. Sec. 2, Ch. 488,
L. 1973; Sec. 92-418.1, R.C.M. 1947; (3)En. Sec. 6, Ch. 96, L. 1915; re-en. Sec. 2864, R.C.M.
1921; re-en. Sec. 2864, R.C.M. 1935; Sec. 92-412, R.C.M. 1947; R.C.M. 1947, 92-412, 92-418,
92-418.1; amd. Sec. 3, Ch. 464, L. 1987; amd. Sec. 6, Ch. 243, L. 1995.

(a
(b
(
(

39-71-120. Repealed.
Sec. 13, Ch. 448, L. 2005.

History: En. 92-438.1 by Sec. 1, Ch. 251, L. 1973; R.C.M. 1947, 92-438.1; amd. Sec. 5, Ch.
314, L. 1987; amd. Sec. 30, Ch. 500, L. 1995; amd. Sec. 11, Ch. 548, L. 1997.
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39-71-121. Repealed.
Sec. 68, Ch. 464, L. 1987.
History: En. Sec. 2, Ch. 47, L. 1981.

39-71-122. Repealed.
Sec. 68, Ch. 464, L. 1987.
History: En. Sec. 3,Ch. 47, L. 1981.

39-71-123. Wages defined.

(1) "Wages” means all remuneration paid for services performed by an employee
for an employer, or income provided for in subsection (1)(d). Wages include the
cash value of all remuneration paid in any medium other than cash. The term
includes but is not limited to:

(a) monetary commissions, bonuses, and remuneration at the regular hourly
rate for overtime work, holidays, vacations, and periods of sickness;

(b) backpay or any similar pay made for or in regard to previous service by the
employee for the employer, other than retirement or pension benefits from a
qualified plan;

(c) tips or other gratuities received by the employee to the extent that
tips or gratuities are documented by the employee to the employer for
tax purposes;

(d) income or payment in the form of a draw, wage, net profit, or money received
or taken by a sole proprietor or partner, regardless of whether the sole
proprietor or partner has performed work or provided services for that
remuneration;

(e) payments made to an employee on any basis other than time worked,
including but not limited to piecework, an incentive plan, or profit-sharing
arrangement;

(f) board if it constitutes a part of the employee’s remuneration and is based
on its actual value; and

(g) lodging, rent, or housing if it constitutes part of the employee’s
remuneration and is based on a value as set by administrative rule. The
values set by administrative rule must address the general geographic
proximity to available housing and may consider other reasonable factors
that affect value.

(2) The term “wages” does not include any of the following:

(a) employee expense reimbursements or allowances for meals, lodging, travel,
subsistence, and other expenses, as set forth in department rules;

(b) the amount of the payment made by the employer for employees, if the
payment was made for:

(iy retirement or pension pursuant to a qualified plan as defined under the
provisions of the Internal Revenue Code;

(ii) sickness or accident disability under a workers’ compensation policy;

(iii) medical or hospitalization expenses in connection with sickness or
accident disability, including health insurance for the employee or the
employee’s immediate family;

(iv) death, including life insurance for the employee or the employee’s
immediate family;
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(c) vacation or sick leave benefits accrued but not paid;

(d) special monetary rewards for individual invention or discovery; or

(e) monetary and other benefits paid to a person as part of public assistance,

as defined in 53-4-201.

Except as provided in subsection (3)(b), for compensation benefit purposes,

the average actual earnings for the four pay periods immediately preceding

the injury are the employee’s wages, except that if the term of employment
for the same employer is less than four pay periods, the employee’s wages
are the hourly rate times the number of hours in a week for which the
employee was hired to work.

For good cause shown, if the use of the last four pay periods does not

accurately reflect the claimant’s employment history with the employer,

the wage may be calculated by dividing the total earnings for an additional

period of time, not to exceed 1 year prior to the date of injury, by the

number of weeks in that period, including periods of idleness or seasonal
fluctuations.

For the purpose of calculating compensation benefits for an employee

working concurrent employments, the average actual wages must be

calculated as provided in subsection (3). As used in this subsection,

“concurrent employment” means employment in which the employee was

actually employed at the time of the injury and would have continued to be

employed without a break in the term of employment if not for the injury.

Except as provided in 39-71-118(10)(c), the compensation benefits for a

covered volunteer must be based on the average actual monetary wages

in the volunteer’s regular employment, except self-employment as a

sole proprietor or partner who elected not to be covered, from which the

volunteer is disabled by the injury incurred.

(c) The compensation benefits for an employee working at two or more
concurrent remunerated employments must be based on the aggregate of
average actual monetary wages of all employments, except for the wages
earned by individuals while engaged in the employments outlined in 39-
71-401(3)(a) who elected not to be covered, from which the employee is
disabled by the injury incurred.

(5) For the purposes of calculating compensation benefits for an employee working
for an employer, as provided in 39-71-117(1)(d), and for calculating premiums
to be paid by that employer, the wages must be based upon all hours worked
multiplied by the mean hourly wage by area, as published by the department
in the edition of Montana Informational Wage Rates by Occupation, adopted
annually by the department, that is in effect as of the date of injury or for the
period in which the premium is due.

History: En. Sec. 4, Ch. 464, L. 1987; amd. Sec. 12, Ch. 333, L. 1989; amd. Sec. 2, Ch. 129,
L. 1991; amd. Sec. 2, Ch. 261, L. 1991; amd. Sec. 2, Ch. 154, L. 1993; amd. Sec. 23, Ch. 619,
L. 1993; amd. Sec. 2, Ch. 131, L. 1995; amd. Sec. 7, Ch. 243, L. 1995; amd. Sec. 29, Ch. 491,
L. 1997; amd. Sec. 2, Ch. 124, L. 1999; amd. Sec. 2, Ch. 377, L. 1999; amd. Sec. 2, Ch. 238, L.
2001; amd. Sec. 4, Ch. 465, L. 2001; amd. Sec. 8, Ch. 112, L. 2009; amd. Sec. 9, Ch. 255, L.
2011; amd. Sec. 4, Ch. 412, L. 2013; amd. Sec. 1, Ch. 329, L. 2017.

(3) (a
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39-71-124. Applicability of Workers’ Compensation Act - exceptions.

Except as provided in 39-71-407, 39-71-601, and 39-71-603 [and as specified in
39-71-1401], this chapter applies to injuries and occupational diseases. (Bracketed
language void on occurrence of contingency-sec. 7, Ch. 158, L. 2019.)

History: En. Sec. 1, Ch. 416, L. 2005; amd. Sec. 4, Ch. 158, L. 2019.

Part 2
Administrative Provisions

Part Cross-References
Definitions, 39-71-116.
Employer defined, 39-71-117.
Employee defined, 39-71-118.

39-71-201. (Temporary) Workers’ compensation administration fund.

(1)

2

3)

(4)

A workers’ compensation administration fund is established out of which are

to be paid upon lawful appropriation all costs of administering the Workers’

Compensation Act, with the exception of the certification of independent

contractors provided for in Title 39, chapter 71, part 4, the subsequent injury

fund provided for in 39-71-907, and the uninsured employers’ fund provided

for in 39-71-503. The department may use the workers’ compensation

administration fund to reimburse premiums for high-quality work-based

learning programs, as provided in 39-71-319. The department shall collect

and deposit in the state treasury to the credit of the workers’ compensation

administration fund:

(a) all fees and penalties provided in 39-71-107, 39-71-205, 39-71-223, 39-71-
304, 39-71-307, 39-71-315, 39-71-316, 39-71-401(6), 39-71-2204, 39-71-
2205, and 39-71-2337; and

(b) all fees paid by an assessment on paid losses, plus administrative fines
and interest provided by this section.

For the purposes of this section, paid losses include the following benefits

paid during the preceding calendar year for injuries covered by the Workers’

Compensation Act without regard to the application of any deductible whether

the employer or the insurer pays the losses:

(a) total compensation benefits paid; and

(b) except for medical benefits in excess of $200,000 for each occurrence
that are exempt from assessment, total medical benefits paid for medical
treatment rendered to an injured worker, including hospital treatment and
prescription drugs.

Each plan No. 1 employer, plan No. 2 insurer subject to the provisions of this

section, and plan No. 3, the state fund, shall file annually on March 1 in the

form and containing the information required by the department a report of paid

losses pursuant to subsection (2).

Each employer enrolled under compensation plan No. 1, compensation plan No.

2, or compensation plan No. 3, the state fund, shall pay its proportionate share

determined by the paid losses in the preceding calendar year of all costs of

administering and regulating the Workers’ Compensation Act, with the exception
of the certification of independent contractors provided for in Title 39, chapter

71, part 4, the subsequent injury fund provided for in 39-71-907, and the
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uninsured employers’ fund provided for in 39-71-503. In addition, compensation

plan No. 3, the state fund, shall pay a proportionate share of these costs based

upon paid losses for claims arising before July 1, 1990.

(a) Each employer enrolled under compensation plan No. 1 shall pay an
assessment to fund administrative and regulatory costs. The assessment
may be up to 4% of the paid losses paid in the preceding calendar year
by or on behalf of the plan No. 1 employer. Any entity, other than the
department, that assumes the obligations of an employer enrolled under
compensation plan No. 1 is considered to be the employer for the purposes
of this section.

(b) An employer formerly enrolled under compensation plan No. 1 shall pay an

assessment to fund administrative and regulatory costs. The assessment

may be up to 4% of the paid losses paid in the preceding calendar year by
or on behalf of the employer for claims arising out of the time when the

employer was enrolled under compensation plan No. 1.

By April 30 of each year, the department shall notify employers described

in subsections (5)(a) and (5)(b) of the percentage of the assessment

that comprises the compensation plan No. 1 proportionate share of

administrative and regulatory costs. The assessment provided for by this

subsection (5) must be paid by the employer in:

(i) one installment due on July 1; or

(i) two equal installments due on July 1 and December 31 of each year.

If an employer fails to timely pay to the department the assessment under

this section, the department may impose on the employer an administrative

fine of $500 plus interest on the delinquent amount at the annual interest
rate of 12%. Administrative fines and interest must be deposited in the
workers’ compensation administration fund and may be used to pay the

reimbursement of premiums required under 39-71-319.

(a) Compensation plan No. 3, the state fund, shall pay an assessment to fund
administrative and regulatory costs attributable to claims arising before July
1, 1990. The assessment may be up to 4% of the paid losses paid in the
preceding calendar year for claims arising before July 1, 1990. As required
by 39-71-2352, the state fund may not pass along to insured employers
the cost of the assessment for administrative and regulatory costs that is
attributable to claims arising before July 1, 1990.

(b) The assessment must be paid in:

(i) one installment due on July 1; or
(i) two equal installments due on July 1 and December 31 of each year.

(c) If the state fund fails to timely pay to the department the assessment
under this section, the department may impose on the state fund an
administrative fine of $500 plus interest on the delinquent amount at the
annual interest rate of 12%. Administrative fines and interest must be
deposited in the workers’ compensation administration fund.

(a) Each employer insured under compensation plan No. 2 or plan No. 3,
the state fund, shall pay a premium surcharge to fund administrative and
regulatory costs. The premium surcharge must be collected by each plan
No. 2 insurer and by plan No. 3, the state fund, from each employer that
it insures. The premium surcharge must be stated as a separate cost
on an insured employer’s policy or on a separate document submitted to
the insured employer and must be identified as “workers’ compensation

—
o
~

s

2019 Blue Book Edition 2019 MCA



39-71-201 Labor 38

(8)

regulatory assessment surcharge”. The premium surcharge must be
excluded from the definition of premiums for all purposes, including
computation of insurance producers’ commissions or premium taxes.
However, an insurer may cancel a workers’ compensation policy for
nonpayment of the premium surcharge. When collected, assessments may
not constitute an element of loss for the purpose of establishing rates for
workers’ compensation insurance but, for the purpose of collection, must be
treated as a separate cost imposed upon insured employers.

(b) The amount to be funded by the premium surcharge may be up to 4% of

—
o
N

the paid losses paid in the preceding calendar year by or on behalf of all
plan No. 2 insurers and may be up to 4% of paid losses for claims arising
on or after July 1, 1990, for plan No. 3, the state fund, plus or minus any
adjustments as provided by subsection (7)(f). The amount to be funded
must be divided by the total premium paid by all employers enrolled under
compensation plan No. 2 or plan No. 3 during the preceding calendar year.
A single premium surcharge rate, applicable to all employers enrolled in
compensation plan No. 2 or plan No. 3, must be calculated annually by the
department by not later than April 30. The resulting rate, expressed as a
percentage, is levied against the premium paid by each employer enrolled
under compensation plan No. 2 or plan No. 3 in the next fiscal year.

On or before April 30 of each year, the department, in consultation with the
advisory organization designated pursuant to 33-16-1023, shall notify plan
No. 2 insurers and plan No. 3, the state fund, of the premium surcharge
percentage to be effective for policies written or renewed annually on and
after July 1 of that year.

(d) The premium surcharge must be paid whenever the employer pays a

premium to the insurer. Each insurer shall collect the premium surcharge
levied against every employer that it insures. Each insurer shall pay to the
department all money collected as a premium surcharge within 20 days

of the end of the calendar quarter in which the money was collected. If

an insurer fails to timely pay to the department the premium surcharge
collected under this section, the department may impose on the insurer

an administrative fine of $500 plus interest on the delinquent amount at
the annual interest rate of 12%. Administrative fines and interest must be
deposited in the workers’ compensation administration fund and may be
used to pay the reimbursement of premiums required under 39-71-319.

If an employer fails to remit to an insurer the total amount due for the
premium and premium surcharge, the amount received by the insurer must
be applied to the premium surcharge first and the remaining amount applied
to the premium due.

The amount actually collected as a premium surcharge in a given year must
be compared to the assessment on the paid losses paid in the preceding
year. Any excess amount collected must be deducted from the amount to
be collected as a premium surcharge in the following year. The amount
collected that is less than the assessed amount must be added to the
amount to be collected as a premium surcharge in the following year.

By July 1, an insurer under compensation plan No. 2 that paid benefits in the
preceding calendar year but that will not collect any premium for coverage in the
following fiscal year shall pay an assessment of up to 4% of paid losses paid

2019 MCA 2019 Blue Book Edition



39

Workers’ Compensation 39-71-201

in the preceding calendar year. The department shall determine and notify the
insurer by April 30 of each year of the amount that is due by July 1.

An employer that makes a first-time application for permission to enroll under
compensation plan No. 1 shall pay an assessment of $500 within 15 days
of being granted permission by the department to enroll under compensation
plan No. 1.

(10) The department shall deposit all funds received pursuant to this section in the

state treasury, as provided in this section.

(11) The administration fund must be debited with expenses incurred by the

department in the general administration of the provisions of this chapter,
including the salaries of its members, officers, and employees and the travel
expenses of the members, officers, and employees, as provided for in 2-18-
501 through 2-18-503, incurred while on the business of the department
either within or without the state. Reimbursement of premiums required under
39-71-319 by the workers’ compensation administration fund also is a debit
on the fund.

(12) Disbursements from the administration fund must be made after being

approved by the department upon claim for disbursement.

(13) The department may assess and collect the workers’ compensation regulatory

assessment surcharge from uninsured employers, as defined in 39-71-501,
that fail to properly comply with the coverage requirements of the Workers’
Compensation Act. Any amounts collected by the department pursuant to this
subsection must be deposited in the workers’ compensation administration
fund. (Terminates June 30, 2023-sec. 7, Ch. 400, L. 2019.)

39-71-201. (Effective July 1, 2023) Workers’ compensation administration fund.

(1)

3)

A workers’ compensation administration fund is established out of which are
to be paid upon lawful appropriation all costs of administering the Workers’
Compensation Act, with the exception of the certification of independent
contractors provided for in Title 39, chapter 71, part 4, the subsequent injury
fund provided for in 39-71-907, and the uninsured employers’ fund provided for
in 39-71-503. The department shall collect and deposit in the state treasury to
the credit of the workers’ compensation administration fund:

(a) all fees and penalties provided in 39-71-107, 39-71-205, 39-71-223, 39-71-
304, 39-71-307, 39-71-315, 39-71-316, 39-71-401(6), 39-71-2204, 39-71-
2205, and 39-71-2337; and

(b) all fees paid by an assessment on paid losses, plus administrative fines
and interest provided by this section.

For the purposes of this section, paid losses include the following benefits

paid during the preceding calendar year for injuries covered by the Workers’

Compensation Act without regard to the application of any deductible whether

the employer or the insurer pays the losses:

(a) total compensation benefits paid; and

(b) except for medical benefits in excess of $200,000 for each occurrence
that are exempt from assessment, total medical benefits paid for medical
treatment rendered to an injured worker, including hospital treatment and
prescription drugs.

Each plan No. 1 employer, plan No. 2 insurer subject to the provisions of this

section, and plan No. 3, the state fund, shall file annually on March 1 in the
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form and containing the information required by the department a report of paid

losses pursuant to subsection (2).

Each employer enrolled under compensation plan No. 1, compensation plan No.

2, or compensation plan No. 3, the state fund, shall pay its proportionate share

determined by the paid losses in the preceding calendar year of all costs of

administering and regulating the Workers’ Compensation Act, with the exception
of the certification of independent contractors provided for in Title 39, chapter

71, part 4, the subsequent injury fund provided for in 39-71-907, and the

uninsured employers’ fund provided for in 39-71-503. In addition, compensation

plan No. 3, the state fund, shall pay a proportionate share of these costs based

upon paid losses for claims arising before July 1, 1990.

(a) Each employer enrolled under compensation plan No. 1 shall pay an
assessment to fund administrative and regulatory costs. The assessment
may be up to 4% of the paid losses paid in the preceding calendar year
by or on behalf of the plan No. 1 employer. Any entity, other than the
department, that assumes the obligations of an employer enrolled under
compensation plan No. 1 is considered to be the employer for the purposes
of this section.

(b) An employer formerly enrolled under compensation plan No. 1 shall pay an

assessment to fund administrative and regulatory costs. The assessment

may be up to 4% of the paid losses paid in the preceding calendar year by
or on behalf of the employer for claims arising out of the time when the

employer was enrolled under compensation plan No. 1.

By April 30 of each year, the department shall notify employers described

in subsections (5)(a) and (5)(b) of the percentage of the assessment

that comprises the compensation plan No. 1 proportionate share of

administrative and regulatory costs. The assessment provided for by this

subsection (5) must be paid by the employer in:

(i) one installment due on July 1; or

(i) two equal installments due on July 1 and December 31 of each year.

If an employer fails to timely pay to the department the assessment under

this section, the department may impose on the employer an administrative

fine of $500 plus interest on the delinquent amount at the annual interest
rate of 12%. Administrative fines and interest must be deposited in the
workers’ compensation administration fund.

(a) Compensation plan No. 3, the state fund, shall pay an assessment to fund
administrative and regulatory costs attributable to claims arising before July
1, 1990. The assessment may be up to 4% of the paid losses paid in the
preceding calendar year for claims arising before July 1, 1990. As required
by 39-71-2352, the state fund may not pass along to insured employers
the cost of the assessment for administrative and regulatory costs that is
attributable to claims arising before July 1, 1990.

(b) The assessment must be paid in:

(i) one installment due on July 1; or
(i) two equal installments due on July 1 and December 31 of each year.

(c) If the state fund fails to timely pay to the department the assessment
under this section, the department may impose on the state fund an
administrative fine of $500 plus interest on the delinquent amount at the
annual interest rate of 12%. Administrative fines and interest must be
deposited in the workers’ compensation administration fund.

—
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Each employer insured under compensation plan No. 2 or plan No. 3,

the state fund, shall pay a premium surcharge to fund administrative and
regulatory costs. The premium surcharge must be collected by each plan
No. 2 insurer and by plan No. 3, the state fund, from each employer that

it insures. The premium surcharge must be stated as a separate cost

on an insured employer’s policy or on a separate document submitted to
the insured employer and must be identified as “workers’ compensation
regulatory assessment surcharge”. The premium surcharge must be
excluded from the definition of premiums for all purposes, including
computation of insurance producers’ commissions or premium taxes.
However, an insurer may cancel a workers’ compensation policy for
nonpayment of the premium surcharge. When collected, assessments may
not constitute an element of loss for the purpose of establishing rates for
workers’ compensation insurance but, for the purpose of collection, must be
treated as a separate cost imposed upon insured employers.

The amount to be funded by the premium surcharge may be up to 4% of
the paid losses paid in the preceding calendar year by or on behalf of all
plan No. 2 insurers and may be up to 4% of paid losses for claims arising
on or after July 1, 1990, for plan No. 3, the state fund, plus or minus any
adjustments as provided by subsection (7)(f). The amount to be funded
must be divided by the total premium paid by all employers enrolled under
compensation plan No. 2 or plan No. 3 during the preceding calendar year.
A single premium surcharge rate, applicable to all employers enrolled in
compensation plan No. 2 or plan No. 3, must be calculated annually by the
department by not later than April 30. The resulting rate, expressed as a
percentage, is levied against the premium paid by each employer enrolled
under compensation plan No. 2 or plan No. 3 in the next fiscal year.

On or before April 30 of each year, the department, in consultation with the
advisory organization designated pursuant to 33-16-1023, shall notify plan
No. 2 insurers and plan No. 3, the state fund, of the premium surcharge
percentage to be effective for policies written or renewed annually on and
after July 1 of that year.

(d) The premium surcharge must be paid whenever the employer pays a

premium to the insurer. Each insurer shall collect the premium surcharge
levied against every employer that it insures. Each insurer shall pay to the
department all money collected as a premium surcharge within 20 days

of the end of the calendar quarter in which the money was collected. If

an insurer fails to timely pay to the department the premium surcharge
collected under this section, the department may impose on the insurer

an administrative fine of $500 plus interest on the delinquent amount at
the annual interest rate of 12%. Administrative fines and interest must be
deposited in the workers’ compensation administration fund.

If an employer fails to remit to an insurer the total amount due for the
premium and premium surcharge, the amount received by the insurer must
be applied to the premium surcharge first and the remaining amount applied
to the premium due.

The amount actually collected as a premium surcharge in a given year must
be compared to the assessment on the paid losses paid in the preceding
year. Any excess amount collected must be deducted from the amount to
be collected as a premium surcharge in the following year. The amount
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collected that is less than the assessed amount must be added to the
amount to be collected as a premium surcharge in the following year.

(8) By July 1, an insurer under compensation plan No. 2 that paid benefits in the
preceding calendar year but that will not collect any premium for coverage in the
following fiscal year shall pay an assessment of up to 4% of paid losses paid
in the preceding calendar year. The department shall determine and notify the
insurer by April 30 of each year of the amount that is due by July 1.

(9) An employer that makes a first-time application for permission to enroll under
compensation plan No. 1 shall pay an assessment of $500 within 15 days
of being granted permission by the department to enroll under compensation
plan No. 1.

(10) The department shall deposit all funds received pursuant to this section in the
state treasury, as provided in this section.

(11) The administration fund must be debited with expenses incurred by the
department in the general administration of the provisions of this chapter,
including the salaries of its members, officers, and employees and the travel
expenses of the members, officers, and employees, as provided for in 2-18-
501 through 2-18-503, incurred while on the business of the department either
within or without the state.

(12) Disbursements from the administration fund must be made after being
approved by the department upon claim for disbursement.

(13) The department may assess and collect the workers’ compensation
regulatory assessment surcharge from uninsured employers, as defined in
39-71-501, that fail to properly comply with the coverage requirements of
the Workers’ Compensation Act. Any amounts collected by the department
pursuant to this subsection must be deposited in the workers’ compensation
administration fund.

History: En. 92-116.1 by Sec. 1, Ch. 253, L. 1973; amd. Sec. 1, Ch. 318, L. 1975; amd. Sec.
28, Ch. 453, L. 1977; R.C.M. 1947, 92-116.1; amd. Sec. 18, Ch. 104, L. 1979; amd. Sec. 28, Ch.
557, L. 1987; amd. Sec. 14, Ch. 613, L. 1989; amd. Sec. 2, Ch. 558, L. 1991; amd. Sec. 2, Ch.
555, L. 1993; amd. Sec. 2, Ch. 514, L. 1995; amd. Secs. 1, 2, Ch. 385, L. 1997; amd. Secs. 3, 4,
Ch. 377, L. 1999; amd. Sec. 51, Ch. 7, L. 2001; amd. Sec. 5, Ch. 214, L. 2001; amd. Sec. 3, Ch.
103, L. 2005; amd. Sec. 3, Ch. 133, L. 2005; amd. Sec. 13, Ch. 416, L. 2005; amd. Sec. 2, Ch.
117, L. 2007; amd. Sec. 15, Ch. 27, L. 2009; amd. Sec. 9, Ch. 112, L. 2009; amd. Sec. 1, Ch.
365, L. 2015; amd. Sec. 3, Ch. 400, L. 2019.

Cross-References
Collection and disposition of fines, penalties, forfeitures, and fees, 3-10-601.

39-71-202. Office of department.

The department shall keep its principal office in the capital of the state. It may rent
or lease quarters for the conduct of its administrative duties.

History: En. Sec. 2, Ch. 96, L. 1915; re-en. Sec. 2826, R.C.M. 1921, re-en. Sec. 2826, R.C.M.
1935; amd. Sec. 1, Ch. 234, L. 1969; amd. Sec. 1, Ch. 23, L. 1975; R.C.M. 1947, 92-111; amd.
Sec. 64, Ch. 613, L. 1989.
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39-71-203. Powers of department - rules.

(1) The department is hereby vested with full power, authority, and jurisdiction to do
and perform any and all things that are necessary or convenient in the exercise
of any power, authority, or jurisdiction conferred upon it under this chapter.

(2) The department may adopt rules to carry out the provisions of this chapter.

History: En. Sec. 18, Ch. 96, L. 1915; re-en. Sec. 2940, R.C.M. 1921, re-en. Sec. 2940, R.C.M.
1935; amd. Sec. 26, Ch. 23, L. 1975; R.C.M. 1947, 92-814; amd. Sec. 5, Ch. 464, L. 1987;
amd. Sec. 1, Ch. 525, L. 1987; amd. Sec. 15, Ch. 613, L. 1989.

Cross-References
Adoption and publication of rules, Title 2, ch. 4, part 3.

39-71-204. Hearings - rules of evidence - appeal, rescission, alteration, or
amendment by department of its orders, decisions, or awards - effect - appeal.

(1) The statutory and common-law rules of evidence do not apply to a hearing
before the department under this chapter. A petition for a hearing before the
department must be filed within 2 years after benefits are denied.

(2) A hearing under this chapter may be conducted by telephone or by video
conference.

(3) The department has continuing jurisdiction over all its orders, decisions, and
awards and may, at any time, upon notice, and after opportunity to be heard is
given to the parties in interest, rescind, alter, or amend any order, decision, or
award made by it upon good cause.

(4) Any order, decision, or award rescinding, altering, or amending a prior order,
decision, or award has the same effect as original orders or awards.

(5) If a party is aggrieved by a department order, the party may appeal the dispute
to the workers’ compensation judge.

History: En. Sec. 20, Ch. 96, L. 1915; re-en. Sec. 2952, R.C.M. 1921; amd. Sec. 9, Ch. 177,
L. 1929; re-en. Sec. 2952, R.C.M. 1935; amd. Sec. 1, Ch. 67, L. 1937; amd. Sec. 40, Ch. 23, L.
1975; R.C.M. 1947, 92-826; amd. Sec. 1, Ch. 63, L. 1979; amd. Sec. 6, Ch. 464, L. 1987; amd.
Sec. 64, Ch. 613, L. 1989; amd. Sec. 4, Ch. 103, L. 2005.

39-71-205. Department authorized to charge certain fees - disposition of.

(1) The department shall have power and authority to charge and collect a fee
for copies of papers and records, including certified copies of documents and
orders filed in its office, sufficient to recover the cost of the material and the
time expended, as fixed by the department.

(2) The department shall have power and authority to fix and collect reasonable
charges for publications issued under its authority.

(3) The fees charged and collected under this section shall be paid monthly into
the treasury of the state to the credit of the state special revenue fund and
shall be accompanied by detailed statement thereof.

History: En. Sec. 2, Ch. 96, L. 1915; re-en. Sec. 2834, R.C.M. 1921; re-en. Sec. 2834, R.C.M.
1935; amd. Sec. 165, Ch. 147, L. 1963; amd. Sec. 4, Ch. 23, L. 1975; R.C.M. 1947, 92-119;
amd. Sec. 2, Ch. 21, L. 1981; amd. Sec. 1, Ch. 277, L. 1983; amd. Sec. 64, Ch. 613, L. 1989.
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39-71-206. Legal advisers of department and state fund - investigative and
prosecution services.

(1) The attorney general is the legal adviser of the department and the state
fund and shall represent either entity in all proceedings if requested by the
department or state fund. The department and state fund may employ other
attorneys or legal advisers as they consider necessary.
(2) As provided in 2-15-2015, the attorney general shall provide investigative and
prosecution services to the state fund with respect to violations of this chapter.
History: En. Sec. 2, Ch. 96, L. 1915; re-en. Sec. 2835, R.C.M. 1921, re-en. Sec. 2835, R.C.M.
1935; amd. Sec. 1, Ch. 162, L. 1937; amd. Sec. 174, Ch. 147, L. 1963; amd. Sec. 5, Ch. 23, L.

1975; R.C.M. 1947, 92-120; amd. Sec. 1, Ch. 283, L. 1983; amd. Sec. 16, Ch. 613, L. 1989;
amd. Sec. 2, Ch. 296, L. 1993; amd. Sec. 14, Ch. 416, L. 2005.

Cross-References
Compensation plan No. 3, Title 39, ch. 71, part 23.

39-71-207. Repealed.

Sec. 4, Ch. 239, L. 1989.

History: En. 92-121 by Sec. 1, Ch. 332, L. 1973; R.C.M. 1947, 92-121; amd. Sec. 51, Ch.
613, L. 1989.

39-71-208. Blank forms, minutes, and records.

The department shall cause to be printed such blank forms as it considers
necessary to facilitate or promote the efficient administration of this chapter. It
shall provide a record of all awards made by the department and such other books
or records as it considers necessary for the purpose and efficient administration of
this chapter. All such records are to be kept in the office of the department.

History: En. Sec. 2, Ch. 96, L. 1915; re-en. Sec. 2832, R.C.M. 1921, re-en. Sec. 2832, R.C.M.
1935; amd. Sec. 2, Ch. 23, L. 1975; R.C.M. 1947, 92-117; amd. Sec. 1, Ch. 103, L. 1979; amd.
Sec. 64, Ch. 613, L. 1989.

39-71-209. Publication of reports and bulletins authorized.

The department shall have the power and authority to publish and distribute at
its discretion from time to time such further reports and bulletins covering its
operations, proceedings, and matters relative to its work as it may deem advisable.

History: En. Sec. 2, Ch. 96, L. 1915; re-en. Sec. 2833, R.C.M. 1921, re-en. Sec. 2833, R.C.M.
1935; amd. Sec. 41, Ch. 93, L. 1969; amd. Sec. 3, Ch. 23, L. 1975; R.C.M. 1947, 92-118; amd.
Sec. 12, Ch. 125, L. 1983; amd. Sec. 64, Ch. 613, L. 1989.

39-71-210. Repealed.
Sec. 3, Ch. 370, L. 1989.

History:  En. Sec. 25, Ch. 96, L. 1915; re-en. Sec. 2968, R.C.M. 1921, re-en. Sec. 2968, R.C.M.
1935; amd. Sec. 50, Ch. 23, L. 1975; R.C.M. 1947, 92-842; amd. Sec. 2, Ch. 103, L. 1979;
amd. Sec. 64, Ch. 613, L. 1989.
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39-71-211. Fraud detection and prevention unit - expenditure accounting.

(1) The state fund shall establish a fraud prevention and detection unit. The unit
is responsible for developing detection and prevention procedures, providing
detection services, and providing training in the prevention and detection of
fraudulent conduct under this chapter that is subject to prosecution under
Title 45. The unit shall refer all cases of suspected fraudulent conduct to the
workers’ compensation fraud investigation and prosecution office established in
2-15-2015.

(2) The state fund shall expend money to investigate fraud pursuant to this section
and shall separately account for money expended.

History: En. Sec. 3, Ch. 296, L. 1993; amd. Sec. 15, Ch. 416, L. 2005.

Cross-References
Fraud, 28-2-404 through 28-2-406.

39-71-212 through 39-71-220 reserved.

39-71-221. Repealed.
Sec. 10, Ch. 26, L. 2005.

History: En. 92-844 by Sec. 1, Ch. 25, L. 1975; R.C.M. 1947, 92-844; amd. Sec. 64, Ch.
613, L. 1989.

39-71-222. Repealed.

Sec. 10, Ch. 26, L. 2005.

History: En. 92-845 by Sec. 2, Ch. 25, L. 1975; R.C.M. 1947, 92-845; amd. Sec. 64, Ch.
613, L. 1989.

39-71-223. Certified copies of public records - fees.

(1) The department shall, on demand, furnish a certified copy of any public record
to a person who has a right to inspect it, if the record is of a nature permitting
such copying, or shall furnish reasonable opportunity to inspect or copy.

(2) The department may establish fees reasonably calculated to reimburse the
department for its actual cost in making such records available.

History: En. 92-846 by Sec. 3, Ch. 25, L. 1975; R.C.M. 1947, 92-846; amd. Sec. 64, Ch.
613, L. 1989

Cross-References

Right to know, Art. Il, sec. 9, Mont. Const.

Public participation in governmental operations, Title 2, ch. 3.
Adoption and publication of rules, Title 2, ch. 4, part 3.

39-71-224. Records exempt from disclosure - separation of exempt material
from nonexempt.

(1) In assuring that the right of individual privacy so essential to the well-being
of a free society shall not be infringed without the showing of a compelling
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state interest, the following public records of the department are exempt from

disclosure:

(a) information of a personal nature such as personal, medical, or similar
information if the public disclosure thereof would constitute an
unreasonable invasion of privacy, unless the public interest by clear and
convincing evidence requires disclosure in the particular instance. The party
seeking disclosure shall have the burden of showing that public disclosure
would not constitute an unreasonable invasion of privacy.

(b) any public records or information, the disclosure of which is prohibited by
federal law or regulations.

If any public record of the department contains material which is not exempt

under subsection (1) of this section, as well as material which is exempt from

disclosure, the department shall separate the exempt and nonexempt and
make the nonexempt material available for examination.

History: En. 92-847 by Sec. 4, Ch. 25, L. 1975; R.C.M. 1947, 92-847; amd. Sec. 64, Ch.
613, L. 1989.

39-71-225. Workers’ compensation database system.

(1)

2)

The department shall develop a workers’ compensation database system to

generate management information about Montana’s workers’ compensation

system. The database system must be used to collect and compile information

from insurers, employers, health care providers, claimants, claims examiners,

rehabilitation providers, and the legal profession.

Data collected must be used to provide:

(a) management information to the legislative and executive branches for the

purpose of making policy and management decisions, including but not

limited to:

(iy performance information to enable the state to enact remedial efforts
to ensure quality, control abuse, and enhance cost control;

(ii) information on medical, indemnity, and rehabilitation costs, utilization,
and trends;

(iii) information on litigation and attorney involvement for the purpose of
identifying trends, problem areas, and the costs of legal involvement;

current and prior claim information to any insurer that is at risk on a claim,

or that is alleged to be at risk in any administrative or judicial proceeding,

to determine claims liability or for fraud investigation. The department

may release information only upon written request by the insurer and may

disclose only the claimant’s name, claimant’s identification number, prior

claim number, date of injury, body part involved, and name and address of

the insurer and claims examiner on each claim filed. Information obtained

by an insurer pursuant to this section must remain confidential and may not

be disclosed to a third party except to the extent necessary for determining

claim liability or for fraud investigation.

current and prior claim information to law enforcement agencies for

purposes of fraud investigation or prosecution; and

(d) to any insurer that is at risk on a claim, information identifying whether the
claimant has been certified by the department as a person with a disability.
Information obtained by an insurer pursuant to this subsection (2)(d) must
remain confidential and may not be disclosed to a third party except as

—
=

(c

-
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3)

4)

(5)
(6)

(7)

(8)

necessary to implement the provisions of Title 39, chapter 71, part 9. An
insurer may disclose to the employer that the claimant has been certified by
the department and of the potential for a limit on the insurer’s liability and
of potential reimbursement by the subsequent injury fund.

The department is authorized to collect from insurers, employers, medical

providers, the legal profession, and others the information necessary to

generate the workers’ compensation database system.

The workers’ compensation database system must be designed in accordance

with the following principles:

(a) avoidance of duplication and inconsistency;

(b) reasonable availability of data elements;

(c) value of information collected to be commensurate with the cost of
retrieving the collected information;

(d) uniformity to permit efficiency of collection and to allow interstate
comparisons;

(e) a workable mechanism to ensure the accuracy of the data collected and to
protect the confidentiality of collected data;

f) reasonable availability of the data at a fair cost to the user;

g) a broad application to plan No. 1, plan No. 2, and plan No. 3 insurers;

h) compatibility with electronic data reporting;

i) reporting procedures that can be handled through private data collection
systems that adhere to the provisions of subsections (4)(a) through (4)(h);

() implementation of reporting requirements that allow reasonable lead time
for compliance.

The department shall publish an annual report on the information compiled.

Users of information obtained from the workers’ compensation database

under this section are liable for damages arising from misuse or unlawful

dissemination of database information.

An insurer or a third-party administrator who submitted 50 or more “first reports

of injury” to the department in the preceding calendar year shall electronically

submit the reports and any other reports related to the reported claims in a

nationally recognized format specified by department rule.

The department may adopt rules to implement this section.

(
(
(
(

History: En. Sec. 1, Ch. 512, L. 1993; amd. Sec. 3, Ch. 310, L. 1997; amd. Sec. 5, Ch.
377, L. 1999; amd. Sec. 4, Ch. 140, L. 2005; amd. Sec. 3, Ch. 48, L. 2007; amd. Sec. 4, Ch.
167, L. 2011.

39-71-226. Renumbered 39-71-2370.
Sec. 11, Ch. 26, L. 2005.

Part 3
Miscellaneous Provisions

Part Cross-References
Definitions, 39-71-116.
Employer defined, 39-71-117.
Employee defined, 39-71-118.
Injury defined, 39-71-119.
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39-71-301. Certificates and certified copies as evidence.

(1) Copies of official documents and orders filed or deposited according to law in
the office of the department, certified to by a member of the department or by
the secretary under the official seal of the department to be true copies of the
original, shall be evidence in like manner as the originals.

(2) In any court proceeding wherein the question as to whether or not an employer
or employee has complied with and is operating under or bound by the
provisions of the Workers’ Compensation Act of the state of Montana is a
question for determination, a certificate by a member of the department, or
by the secretary under the official seal of the department, certifying that such
employer or employee has or has not complied with and is or is not operating
under and is or is not bound by the provisions of the Workers’ Compensation
Act of the state of Montana shall be prima facie evidence thereof.

History: En. Sec. 18, Ch. 96, L. 1915; re-en. Sec. 2944, R.C.M. 1921; amd. Sec. 8, Ch. 177,
L. 1929; re-en. Sec. 2944, R.C.M. 1935; amd. Sec. 31, Ch. 23, L. 1975; R.C.M. 1947, 92-818;
amd. Sec. 64, Ch. 613, L. 1989.

Cross-References

Suspension of license for violation of certain labor laws, 18-2-432.

Grounds for disciplinary action as grounds for license denial - conditions to new
licenses, 37-1-137.

39-71-302. Repealed.
Sec. 12, Ch. 103, L. 2005.

History: En. Sec. 40, Ch. 96, L. 1915; re-en. Sec. 3009, R.C.M. 1921; re-en. Sec. 3009, R.C.M.
1935; amd. Sec. 11, Ch. 235, L. 1947; amd. Sec. 1, Ch. 146, L. 1971; amd. Sec. 5, Ch. 443, L.
1973; R.C.M. 1947, 92-1121; amd. Sec. 54, Ch. 397, L. 1979; amd. Sec. 8, Ch. 333, L. 1989.

39-71-303. Repealed.
Sec. 12, Ch. 103, L. 2005.

History: En. Sec. 11, Ch. 96, L. 1915; re-en. Sec. 2904, R.C.M. 1921; re-en. Sec. 2904, R.C.M.
1935; amd. Sec. 14, Ch. 23, L. 1975; R.C.M. 1947, 92-607(part); amd. Sec. 64, Ch. 613, L.
1989; amd. Sec. 3, Ch. 172, L. 1997.

39-71-304. Books, records, and payrolls to be open to inspection - penalty for
refusal - subpoenas.

(1) The books, records, and payrolls of an employer pertinent to the administration
of this chapter must always be open to inspection by the department or
any authorized employee of the department for the purpose of ascertaining
the correctness of the payroll, the number of workers employed, and other
information that may be necessary for the department and its management
under this chapter. Refusal on the part of an employer to submit the books,
records, and payrolls for inspection will subject the offending employer to a
penalty not exceeding $500 for each offense, to be collected through a civil
action in the name of the state and paid into the state treasury.

(2) In addition to the remedy provided in subsection (1), the department may issue
subpoenas and compel testimony for the production of evidence, including
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books, records, papers, documents, and other objects that may be necessary
and proper in regard to any investigation or proceeding under this chapter. In
the case of disobedience of a subpoena issued and served or the refusal of a
witness to testify as to any matter for which the witness may be interrogated
in a proceeding before the department, the department may apply to a district
court for an order to compel compliance with the subpoena or testimony.
Disobedience of the court’s order constitutes contempt of court.

History: En. Sec. 19, Ch. 96, L. 1915; re-en. Sec. 2946, R.C.M. 1921, re-en. Sec. 2946, R.C.M.
1935; amd. Sec. 166, Ch. 147, L. 1963; amd. Sec. 33, Ch. 23, L. 1975; R.C.M. 1947, 92-820;
amd. Sec. 3, Ch. 103, L. 1979; amd. Sec. 55, Ch. 397, L. 1979; amd. Sec. 64, Ch. 613, L. 1989;
amd. Sec. 3, Ch. 555, L. 1993; amd. Sec. 10, Ch. 442, L. 1999; amd. Sec. 6, Ch. 214, L. 2001.

39-71-305. Repealed.
Sec. 16, Ch. 103, L. 1979.

History: En. Sec. 17, Ch. 96, L. 1915; re-en. Sec. 2930, R.C.M. 1921, re-en. Sec. 2930, R.C.M.
1935; amd. Sec. 20, Ch. 23, L. 1975; R.C.M. 1947, 92-804.

39-71-306. Insurers to file summary reports of benefits paid for injuries and
miscellaneous expenses and statements of medical expenditures.

(1) Each insurer shall, on or before the 15th day after each state government fiscal
quarter ends, file with the department:

(a) summary reports of benefits for all compensation payments made during
the previous state fiscal quarter to injured workers or their beneficiaries or
dependents;

(b) statements showing the amounts expended during the previous state fiscal
quarter for all medical services for injured workers; and

(c) statements showing all miscellaneous amounts, other than compensation
and medical expenditures, paid during the previous state fiscal quarter to
or on behalf of injured workers or their beneficiaries or dependents and
not otherwise reported as an expenditure for the workers’ compensation
administration assessment provided for in 39-71-201.

(2) Aninsurer that fails to file the summary report required by this section or the
annual paid losses report required in 39-71-201 within 5 days after the date on
which either report is due may be assessed a penalty in an amount of not less
than $250 or more than $1,000 to be deposited in the workers’ compensation
administration fund.

History: En. Sec. 17, Ch. 96, L. 1915; re-en. Sec. 2932, R.C.M. 1921, re-en. Sec. 2932, R.C.M.
1935; amd. Sec. 21, Ch. 23, L. 1975; R.C.M. 1947, 92-806; amd. Sec. 56, Ch. 397, L. 1979;
amd. Sec. 17, Ch. 613, L. 1989; amd. Sec. 3, Ch. 558, L. 1991; amd. Sec. 7, Ch. 214, L. 2001;
amd. Sec. 2, Ch. 69, L. 2005.

Cross-References
Compensation plan No. 1, Title 39, ch. 71, part 21.
Compensation plan No. 2, Title 39, ch. 71, part 22.

39-71-307. Employers and insurers to file reports - penalty.

(1) Every employer insured by a plan No. 2 or a plan No. 3 insurer is required to
file with the employer’s insurer, under rules adopted by the department, a full
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and complete report of every accident, injury, or occupational disease to an
employee arising out of or in the course of employment.

(2) Every insurer transacting business under this chapter shall, under rules
adopted by the department, make and file with the department the reports of
every injury or occupational disease.

(3) An employer or insurer who refuses or neglects to submit the reports necessary
for the proper filing and review of a claim, as provided in subsection (1) or (2),
shall be assessed a penalty of not less than $200 or more than $500 for each
offense. The department shall assess and collect the penalty. An employer or
insurer may contest a penalty assessment in a hearing conducted according to
department rules.

History: (1)En. Sec. 17, Ch. 96, L. 1915; re-en. Sec. 2934, R.C.M. 1921; re-en. Sec. 2934,

R.C.M. 1935; amd. Sec. 22, Ch. 23, L. 1975; Sec. 92-808, R.C.M. 1947; (2)En. Sec. 35, Ch. 96,

L. 1915; re-en. Sec. 2987, R.C.M. 1921, re-en. Sec. 2987, R.C.M. 1935; amd. Sec. 64, Ch. 23,

L. 1975; Sec. 92-1010, R.C.M. 1947; R.C.M. 1947, 92-808, 92-1010; amd. Sec. 14, Ch. 333,

L. 1989; amd. Secs. 18, 64, Ch. 613, L. 1989; amd. Sec. 2, Ch. 619, L. 1993; amd. Sec. 5, Ch.

103, L. 2005; amd. Sec. 5, Ch. 140, L. 2005; amd. Sec. 10, Ch. 112, L. 2009.

39-71-308. Repealed.
Sec. 12, Ch. 103, L. 2005.

History: En. Sec. 3, Ch. 96, L. 1915; amd. Sec. 1, Ch. 100, L. 1919; amd. Sec. 1, Ch. 196, L.
1921; re-en. Sec. 2840, R.C.M. 1921, re-en. Sec. 2840, R.C.M. 1935; amd. Sec. 1, Ch. 410, L.
1971; amd. Sec. 6, Ch. 23, L. 1975; R.C.M. 1947, 92-206(part); amd. Sec. 3, Ch. 21, L. 1981;
amd. Sec. 19, Ch. 613, L. 1989.

39-71-309. Repealed.

Sec. 68, Ch. 464, L. 1987.

History: En. 92-706.1 by Sec. 1, Ch. 252, L. 1973; amd. Sec. 1, Ch. 43, L. 1975; amd. Sec. 1,
Ch. 189, L. 1975; R.C.M. 1947, 92-706.1(2); amd. Sec. 57, Ch. 397, L. 1979.

39-71-310 through 39-71-314 reserved.

39-71-315. Prohibited actions - penalty.

(1) The following actions by a health care provider constitute violations and are
subject to the penalty in subsection (2):

(a) failing to certify the provision of the services or treatment for which
compensation is claimed under this chapter; or

(b) referring a worker for treatment or diagnosis of an injury or ililness that is
compensable under this chapter to a facility owned wholly or in part by the
provider, unless the provider informs the worker of the ownership interest
and provides the name and address of alternate facilities, if any exist.

(2) A person who violates this section may be assessed a penalty of not less than
$200 or more than $500 for each offense. The department shall assess and
collect the penalty. Penalties collected pursuant to this section must be paid
into the state general fund. The workers’ compensation court has jurisdiction
over actions brought to collect the penalty and over disputes concerning the
penalty assessment. Disputes brought pursuant to this section are not subject
to mediation.
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(3) Subsection (1)(b) does not apply to medical services provided to an injured
worker by a treating physician with an ownership interest in a managed care
organization that has been certified by the department.

History: En. Sec. 16, Ch. 619, L. 1993; amd. Sec. 4, Ch. 516, L. 1995; amd. Sec. 11, Ch.

442, L. 1999; amd. Sec. 3, Ch. 69, L. 2005; amd. Sec. 16, Ch. 416, L. 2005; amd. Sec. 5, Ch.

167,L. 2011.

39-71-316. Filing true claim - obtaining benefits through deception or other
fraudulent means.

(1) A person filing a claim under this chapter, by signing the claim, affirms the

information filed is true and correct to the best of that person’s knowledge.

(2) (a) A person who obtains or assists in obtaining benefits to which the person
is not entitled or who obtains or assists another person in obtaining
benefits to which the other person is not entitled under this chapter is
guilty of theft and may be prosecuted under 45-6-301. A county attorney or
the attorney general may initiate criminal proceedings against the person.
This subsection includes but is not limited to a person who is receiving
temporary total disability benefits, permanent total disability benefits, or
rehabilitation benefits while working without the knowledge and concurrence
of the insurer.

(b) As used in subsection (2)(a), “person” includes but is not limited to an
employee, employer, insurer, or medical service provider.

(3) (a) The department may require a person convicted of theft under 45-6-301(5)
to pay to the department an amount equal to 10 times the amount paid by
an insurer on the false claim, provided that the amount does not exceed
$50,000. If upon demand of the department the person refuses to pay
the fine, the department may petition the workers’ compensation court to
collect the money owed.

(b) The department shall:
(i) use the money collected pursuant to subsection (3)(a) to administer
and enforce the provisions of this section; and
(if) forward any surplus money to the department of justice. The forwarded
money must be used exclusively for the staffing and operation of the
workers’ compensation fraud investigation and prosecution office
established in 2-15-2015.
(c) This section does not limit an insurer’s civil remedies to collect for money
paid to a person convicted under 45-6-301(5).
(4) A person licensed under the provisions of Title 37 is subject to suspension,
revocation, or denial of a license if the person knowingly claims or assists in
the claiming of benefits in violation of the provisions of this chapter.

History: En. Sec. 7, Ch. 464, L. 1987; amd. Sec. 4, Ch. 296, L. 1993; amd. Sec. 1, Ch. 618,
L. 1993; amd. Sec. 9, Ch. 619, L. 1993; amd. Sec. 12, Ch. 442, L. 1999; amd. Sec. 17, Ch.
416, L. 2005.

39-71-317. Employer not to terminate worker for filing claim - preference -
jurisdiction over dispute.

(1) An employer may not use as grounds for terminating a worker the filing of
a claim under this chapter. The district court has exclusive jurisdiction over
disputes concerning the grounds for termination under this section.
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(2) When an injured worker is capable of returning to work within 2 years from the
date of injury and has received a medical release to return to work, the worker
must be given a preference over other applicants for a comparable position
that becomes vacant if the position is consistent with the worker’s physical
condition and vocational abilities.

(3) This preference applies only to employment with the employer for whom the
employee was working at the time the injury occurred.

(4) The workers’ compensation court has exclusive jurisdiction to administer or
resolve a dispute concerning the reemployment preference under this section.
A dispute concerning the reemployment preference is not subject to mediation
or a contested case hearing.

History: En. Sec. 20, Ch. 464, L. 1987; amd. Sec. 64, Ch. 613, L. 1989; amd. Sec. 13, Ch. 442,
L. 1999; amd. Sec. 18, Ch. 416, L. 2005.

39-71-318. Repealed.
Sec. 12, Ch. 103, L. 2005.

History: En. Sec. 1, Ch. 558, L. 1991; amd. Sec. 5, Ch. 516, L. 1995; amd. Sec. 7, Ch.
276, L. 1997.

39-71-319. (Temporary) State to reimburse certain premium costs for learning
programs - rulemaking.

(1) (a) Subject to subsection (1)(b), the department of labor and industry

shall reimburse a private employer who has hired a student enrolled in
a high-quality work-based learning opportunity for the added costs of
the employer’s workers’ compensation premium because of employing
that student.

(b) The reimbursement is subject to available funds and an affirmation by the
employer or another indication that the employer adheres to safe working
conditions and that the first 2 hours, at a minimum, of the student’s
employment were devoted to safety instruction through a safety training
program that is specific to the student’s employment. The department may
use funds in the workers’ compensation administration fund provided for in
39-71-201 to reimburse the premiums under subsection (1)(a).

(2) The rules must provide the parameters of the program, the application process,
and other components necessary to determine premium payments. The rules
must describe the attributes of qualified high-quality work-based learning
opportunities and provide for a declaration made under penalty of perjury by
the employer of the student that the requested reimbursement is only for the
increased premium costs due to the student employment.

(3) This section does not apply to a private secondary or postsecondary institution
that employs students in work-study programs.

(4) For the purposes of this section, a high-quality work-based learning opportunity:
(a) is a term-limited educational program registered with the department; and
(b) uses on-the-job training to develop marketable skills.

(5) The department may adopt rules to implement this section. (Terminates June
30, 2023-sec. 7, Ch. 400, L. 2019.)

History: En. Sec. 1, Ch. 400, L. 2019.
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Workers’ Compensation 39-71-320

39-71-320. Certification program for claims examiners -- purpose - rulemaking
- advisory committee - continuing education - fee.

(1)

Pursuant to the public policy stated in 39-71-105, accurate and prompt claims
handling practices are necessary to provide appropriate service to injured
workers, employers, and health care providers. To further that public policy,
the purpose of this section is to authorize the department to establish a
certification program for claims examiners. The department shall administer the
certification program.

The certification program is intended to improve the handling of workers’

compensation claims by:

(a) establishing minimum qualifications and procedures for certifying claims

examiners;

(b) requiring continuing education for certified claims examiners;

(c) better educating certified claims examiners about changes in the law; and

(d) providing standards for the qualifications of instructors, courses, and

materials.

The department shall adopt rules for the certification of workers’ compensation

claims examiners, providing for:

(a) minimum qualifications;

b) examination;

c) 2-year certification and renewal,

d) continuing education requirements;

e) a process by which a claims examiner who is newly hired or is in training
may perform specified claims functions prior to becoming certified under
this section; and (f) a grace period of 12 months in which to take the
examination for all noncertified individuals who were working as a claims
examiner as of January 1, 2019.

The department may appoint an advisory committee composed of injured

workers, insurers, self-insured employers, third-party administrators, claims

examiners, and members of the public to advise the department on setting
standards for certification and continuing education.

The department shall maintain:

(a) a list of all certified claims examiners; and

(b) the following records related to certified claims examiners:

(i) documentation of current and historical certifications;
(i) beginning and ending dates of certifications; and
(iii) continuing education records.

The training curriculum and continuing education used by insurers, self-insured

employers, and third-party administrators for claims examiners must relate

to the state workers’ compensation system or to interactions among injured

workers, medical providers, and employers. The training curriculum, course

content, instructors, materials, instructional format, and the sponsoring
organization must be approved by the department as qualifying for use in
certification of claims examiners. The department may offer specialized
training for continuing education purposes that is exempt from the approval
requirements of this subsection.

The department shall determine the number of credit hours to be awarded

for completion of an approved training curriculum or department-approved

specialized training. The department may accept continuing education

credits approved by the insurance commissioner’s office as provided in Title

(
(
(
(
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33, chapter 17, the office of public instruction, or the state bar of Montana

to satisfy the continuing education requirements for renewal of the claims

examiner certification. The department, in its discretion, may accept continuing

education credits from other accrediting sources.

The department shall by rule adopt fees commensurate with the costs of

administering the certification program. All fees collected by the department

as provided in this section must be deposited in the workers’ compensation

administration fund provided for in 39-71-201. The department may charge a

fee for the certification program, including but not limited to fees for:

(a) initial certification, including examination;

(b) certification renewal;

(c) approval of training curricula, including continuing education courses,
course content, instructors, materials, instructional format, and sponsoring
organizations; and

(d) specialized training offered by the department.

History: En. Sec. 2, Ch. 125, L. 2009; amd. Sec. 6, Ch. 167, L. 2011; amd. Sec. 1, Ch.
374, L. 2019.

39-71-321 through 39-71-324 reserved.

39-71-325. Claim summary and actuarial documentation for impaired insurer.

1)

2)

An insurer becomes impaired if the insurer:

(a) becomes insolvent;

(b) is placed in receivership or administration;

(c) declares bankruptcy; or

(d) seeks protection from its creditors.

An impaired insurer shall, within 30 days of the insurer becoming impaired,
furnish the department with a claim summary and actuary information relevant
to each claim for which the insurer may have future liability.

History: En. Sec. 14, Ch. 117, L. 2007.

Part 4
Coverage, Liability, and Subrogation

Part Cross-References
Definitions, 39-71-116.
Employer defined, 39-71-117.
Employee defined, 39-71-118.
Injury defined, 39-71-119

39-71-401. Employments covered and exemptions - elections - notice.

1)

Except as provided in subsection (2), the Workers’ Compensation Act applies
to all employers and to all employees. An employer who has any employee in
service under any appointment or contract of hire, expressed or implied, oral
or written, shall elect to be bound by the provisions of compensation plan No.
1, 2, or 3 [unless the provisions of 39-71-442 apply]. Each employee whose
employer is bound by the Workers’ Compensation Act is subject to and bound
by the compensation plan that has been elected by the employer.
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(2) Unless the employer elects coverage for these employments under this chapter
and an insurer allows an election, the Workers’ Compensation Act does not
apply to any of the following:

(a) household or domestic employment;

(b) casual employment;

(c) employment of a dependent member of an employer’s family for whom
an exemption may be claimed by the employer under the federal Internal
Revenue Code;

(d) employment of sole proprietors, working members of a partnership,
working members of a limited liability partnership, or working members
of a member-managed limited liability company, except as provided in
subsection (3);

(e) employment of a real estate, securities, or insurance salesperson paid
solely by commission and without a guarantee of minimum earnings;

(f) employment as a direct seller as defined by 26 U.S.C. 3508;

(8) employment for which a rule of liability for injury, occupational disease, or
death is provided under the laws of the United States;

(h) employment of a person performing services in return for aid or sustenance
only, except employment of a volunteer under 67-2-105;

(i) employment with a railroad engaged in interstate commerce, except that
railroad construction work is included in and subject to the provisions of
this chapter;

() employment as an official, including a timer, referee, umpire, or judge, at an
amateur athletic event;

(k) employment of a person performing services as a newspaper carrier or
freelance correspondent if the person performing the services or a parent or
guardian of the person performing the services in the case of a minor has
acknowledged in writing that the person performing the services and the
services are not covered. As used in this subsection (2)(k):

(iy “freelance correspondent” means a person who submits articles
or photographs for publication and is paid by the article or by the
photograph; and
(i) “newspaper carrier”:
(A)  means a person who provides a newspaper with the service of
delivering newspapers singly or in bundles; and
(B) does not include an employee of the paper who, incidentally to
the employee’s main duties, carries or delivers papers.

(I) cosmetologist’s services and barber’s services as referred to in 39-
51-204(1)(e);

(m)a person who is employed by an enrolled tribal member or an association,
business, corporation, or other entity that is at least 51% owned by an
enrolled tribal member or members, whose business is conducted solely
within the exterior boundaries of an Indian reservation;

(n) employment of a jockey who is performing under a license issued by the
board of horse racing from the time that the jockey reports to the scale
room prior to a race through the time that the jockey is weighed out after a
race if the jockey has acknowledged in writing, as a condition of licensing by
the board of horse racing, that the jockey is not covered under the Workers’
Compensation Act while performing services as a jockey;
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(o) employment of a trainer, assistant trainer, exercise person, or pony
person who is performing services under a license issued by the board of
horseracing while on the grounds of a licensed race meet;

(p) employment of an employer’s spouse for whom an exemption based on
marital status may be claimed by the employer under 26 U.S.C. 7703;

(q) a person who performs services as a petroleum land professional. As used
in this subsection, a “petroleum land professional” is a person who:

(i) is engaged primarily in negotiating for the acquisition or divestiture
of mineral rights or in negotiating a business agreement for the
exploration or development of minerals;

(ii) is paid for services that are directly related to the completion of a
contracted specific task rather than on an hourly wage basis; and

(iii) performs all services as an independent contractor pursuant to a
written contract.

(r) an officer of a quasi-public or a private corporation or, except as provided in
subsection (3), a manager of a manager-managed limited liability company
who qualifies under one or more of the following provisions:

(i) the officer or manager is not engaged in the ordinary duties of a worker
for the corporation or the limited liability company and does not receive
any pay from the corporation or the limited liability company for
performance of the duties;

(ii) the officer or manager is engaged primarily in household employment
for the corporation or the limited liability company;

(iii) the officer or manager either:

(A) owns 20% or more of the number of shares of stock in the
corporation or owns 20% or more of the limited liability company; or

(B) owns less than 20% of the number of shares of stock in the
corporation or limited liability company if the officer’s or manager’s
shares when aggregated with the shares owned by a person or persons
listed in subsection (2)(r)(iv) total 20% or more of the number of shares
in the corporation or limited liability company; or

(iv) the officer or manager is the spouse, child, adopted child, stepchild,
mother, father, son-in-law, daughter-in-law, nephew, niece, brother, or
sister of a corporate officer who meets the requirements of subsection
(2)(n)(iii)(A) or (2)(r)(iii)(B);

(s) person who is an officer or a manager of a ditch company as defined in
27-1-731;

(t) service performed by an ordained, commissioned, or licensed minister of a

church in the exercise of the church’s ministry or by a member of a religious

order in the exercise of duties required by the order;

service performed to provide companionship services, as defined in

29 CFR 552.6, or respite care for individuals who, because of age or

infirmity, are unable to care for themselves when the person providing the

service is employed directly by a family member or an individual who is a

legal guardian;

(v) employment of a person performing the services of an intrastate or
interstate common or contract motor carrier when hired by an individual or
entity who meets the definition of a broker or freight forwarder, as provided
in 49 U.S.C. 13102;

(u

=
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(w) employment of a person who is not an employee or worker in this state as
defined in 39-71-118(8);

(x) employment of a person who is working under an independent contractor
exemption certificate;

(y) employment of an athlete by or on a team or sports club engaged in a
contact sport. As used in this subsection, “contact sport” means a sport
that includes significant physical contact between the athletes involved.
Contact sports include but are not limited to football, hockey, roller derby,
rugby, lacrosse, wrestling, and boxing.

(z) a musician performing under a written contract.

(3) (@) ()

(i)

A person who regularly and customarily performs services at locations
other than the person’s own fixed business location shall elect to be
bound personally and individually by the provisions of compensation
plan No. 1, 2, or 3 unless the person has waived the rights and
benefits of the Workers’ Compensation Act by obtaining an independent
contractor exemption certificate from the department pursuant to
39-71-417.

Application fees or renewal fees for independent contractor exemption
certificates must be deposited in the state special revenue account
established in 39-9-206 and must be used to offset the certification
administration costs.

(b) A person who holds an independent contractor exemption certificate may
purchase a workers’ compensation insurance policy and with the insurer’s
permission elect coverage for the certificate holder.

(c) For the purposes of this subsection (3), “person” means:

(i)
(i)
(iii
(
(

v)

a sole proprietor;
a working member of a partnership;

iii) a working member of a limited liability partnership;
iv) a working member of a member-managed limited liability company; or

a manager of a manager-managed limited liability company that
is engaged in the work of the construction industry as defined in
39-71-116.

(4) (a) A corporation or a manager-managed limited liability company shall provide
coverage for its employees under the provisions of compensation plan No.
1, 2, or 3. A quasi-public corporation, a private corporation, or a manager-
managed limited liability company may elect coverage for its corporate
officers or managers, who are otherwise exempt under subsection (2), by
giving a written notice in the following manner:

(i)

(i)

if the employer has elected to be bound by the provisions of
compensation plan No. 1, by delivering the notice to the board of
directors of the corporation or to the management organization of the
manager-managed limited liability company; or

if the employer has elected to be bound by the provisions of
compensation plan No. 2 or 3, by delivering the notice to the board of
directors of the corporation or to the management organization of the
manager-managed limited liability company and to the insurer.

(b) If the employer changes plans or insurers, the employer’s previous election
is not effective and the employer shall again serve notice to its insurer and
to its board of directors or the management organization of the manager-
managed limited liability company if the employer elects to be bound.
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(5) The appointment or election of an employee as an officer of a corporation, a
partner in a partnership, a partner in a limited liability partnership, or a member
in or a manager of a limited liability company for the purpose of exempting the
employee from coverage under this chapter does not entitle the officer, partner,
member, or manager to exemption from coverage.

(6) Each employer shall post a sign in the workplace at the locations where notices
to employees are normally posted, informing employees about the employer’s
current provision of workers’ compensation insurance. A workplace is any
location where an employee performs any work-related act in the course of
employment, regardless ofwhether the location is temporary or permanent, and
includes the place of business or property of a third person while the employer
has access to or control over the place of business or property for the purpose
of carrying on the employer’s usual trade, business, or occupation. The sign
must be provided by the department, distributed through insurers or directly by
the department, and posted by employers in accordance with rules adopted by
the department. An employer who purposely or knowingly fails to post a sign as
provided in this subsection is subject to a $50 fine for each citation.

(Bracketed language in subsection (1) terminates June 30, 2019—sec. 5, Ch.

315, L. 2015.)

History: (1), (2)(a) thru (f)En. 92-202.1 by Sec. 1, Ch. 492, L. 1973; amd. Sec. 1, Ch. 550, L.
1977; Sec. 92-202.1, R.C.M. 1947; (2)(g)En. Sec. 17, Ch. 96, L. 1915; re-en. Sec. 2931, R.C.M.
1921; re-en. Sec. 2931, R.C.M. 1935; Sec. 92-805, R.C.M. 1947; R.C.M. 1947, 92-202.1, 92-
805; amd. Sec. 58, Ch. 397, L. 1979; amd. Sec. 1, Ch. 470, L. 1983; amd. Sec. 1, Ch. 94, L.
1985; amd. Sec. 1, Ch. 100, L. 1985; amd. Sec. 3, Ch. 336, L. 1985; amd. Sec. 1, Ch. 148, L.
1987; amd. Sec. 1, Ch. 290, L. 1987; amd. Sec. 6, Ch. 314, L. 1987; amd. Sec. 10, Ch. 464,
L. 1987; amd. Sec. 2, Ch. 526, L. 1987; amd. Sec. 1, Ch. 33, L. 1989; amd. Sec. 64, Ch. 613,
L. 1989; amd. Sec. 39, Ch. 16, L. 1991; amd. Sec. 2, Ch. 573, L. 1991; amd. Sec. 4, Ch. 555,
L. 1993; amd. Sec. 3, Ch. 48, L. 1995; amd. Sec. 2, Ch. 95, L. 1995; amd. Sec. 1, Ch. 112, L.
1995; amd. Sec. 1, Ch. 142, L. 1995; amd. Sec. 6, Ch. 516, L. 1995; amd. Sec. 4, Ch. 172, L.
1997; amd. Sec. 4, Ch. 310, L. 1997; amd. Sec. 1, Ch. 386, L. 1997; amd. Sec. 30, Ch. 491, L.
1997; amd. Sec. 12, Ch. 548, L. 1997; amd. Sec. 14, Ch. 442, L. 1999; amd. Sec. 1, Ch. 14,
L. 2001; amd. Sec. 1, Ch. 43, L. 2001; amd. Sec. 2, Ch. 339, L. 2001; amd. Sec. 3, Ch. 83, L.
2003; amd. Sec. 1, Ch. 193, L. 2003; amd. Sec. 7, Ch. 26, L. 2005; amd. Sec. 4, Ch. 133, L.
2005; amd. Sec. 9, Ch. 448, L. 2005; amd. Sec. 1, Ch. 179, L. 2007; amd. Sec. 1, Ch. 288, L.
2007; amd. Sec. 1, Ch. 234, L. 2009; amd. Sec. 1, Ch. 450, L. 2009; amd. Sec. 1, Ch. 200, L.
2011; amd. Sec. 5, Ch. 412, L. 2013; amd. Sec. 2, Ch. 315, L. 2015.

Cross-References

Regulation of real estate brokers and salespersons, Title 37, ch. 51.
Compensation plan No. 1, Title 39, ch. 71, part 21.

Compensation plan No. 2, Title 39, ch. 71, part 22.

Compensation plan No. 3, Title 39, ch. 71, part 23.

39-71-402. Extraterritorial applicability and reciprocity of coverage -
agreements with other states - rulemaking.

(1) (a) In the absence of an agreement under subsection (2), if a worker employed
in this state who is subject to the provisions of this chapter temporarily
leaves this state incidental to that employment and receives an injury
arising out of and in the course of employment, the provisions of this
chapter apply to the worker as though the worker were injured within
this state.
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(b) Except as provided in subsection (1)(c) and in the absence of an agreement
under subsection (2), if a worker from another state and the worker’s
employer from another state are temporarily engaged in work within this
state, this chapter does not apply to them:

(i) if the employer and employee are bound by the provisions of the
workers’ compensation law or similar law of the other state that applies
to them while they are temporarily engaged in work in the state of
Montana; and

(ii) if the Workers’ Compensation Act of this state is recognized and given
effect as the exclusive remedy for workers employed in this state who
are injured while temporarily engaged in work in the other state.

(c) Unless specifically addressed in an agreement as provided in subsection
(2)(d), employers from another state that are engaged in the construction
industry, as defined in 39-71-116, and that employ workers from another
state shall obtain coverage for those workers under the provisions of
this chapter.

(a) The department, with the approval of the governor, may enter into
a reciprocal agreement with an authorized officer of the workers’
compensation department or similar agency of another state to allow an
employer from one state and its employees from that state to work in
the other state without obtaining workers’ compensation coverage from
both states.

(b) The reciprocal agreement must contain, at a minimum, the following
provisions:

(i) the employer and employee must be bound by the provisions of the
workers’ compensation law or similar lawof the other state that applies
to them while they are engaged in work in the state of Montana; and

(i) the Workers’ Compensation Act of this state must be recognized and
given effect as the exclusive remedy for workers employed in this state
who are injured while engaged in work in the other state.

(c) The agreement may contain other provisions, including but not limited
to provisions regarding how long the work may continue and whether
limitations or exclusions apply to the types of work covered by the
agreement.

(d) Unless the agreement specifically provides that the agreement is applicable
to employers engaged in the construction industry, as defined in 39-71-116,
an employer from another state engaged in the construction industry in
Montana does not qualify for extraterritorial coverage that might otherwise
be provided by this section.

(e) The agreement may be canceled, renewed, or modified from time to time as
provided in the agreement.

(f) After an agreement has been entered into pursuant to this subsection
(2), a certificate from an authorized officer of the workers’ compensation
department or similar agency of another state certifying that an employer of
the other state is bound by the Workers’ Compensation Act of the state and
that its act will be applied to employees of the employer while engaged in
work in the state of Montana is prima facie evidence that:

(i) the workers’ compensation law of the certifying state applies to the
employer and its employees while engaged in work in Montana; and
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(ii) the employer is properly insured for workers’ compensation purposes in
the certifying state as of the date of the certification.
(3) The department may adopt rules to implement this section.
History: En. Sec. 16, Ch. 96, L. 1915; re-en. Sec. 2911, R.C.M. 1921; re-en. Sec. 2911, R.C.M.
1935; amd. Sec. 1, Ch. 70, L. 1967; amd. Sec. 17, Ch. 23, L. 1975; amd. Sec. 8, Ch. 550, L.

1977; R.C.M. 1947, 92-614(2) thru (5); amd. Sec. 64, Ch. 613, L. 1989; amd. Sec. 4, Ch. 480, L.
1991; amd. Sec. 3, Ch. 458, L. 1993; amd. Sec. 1, Ch. 74, L. 2013.

Cross-References
Governor - sole official organ of communication, 2-15-201.

39-71-403. Plan three exclusive for state agencies - election of plan by public
corporations - financing of self-insurance fund - exemption for university system
- definitions - rulemaking.

(1) (a) Except as provided in subsection (5), if a state agency is the employer, the
terms, conditions, and provisions of compensation plan No. 3, state fund,
are exclusive, compulsory, and obligatory upon both employer and employee.
Any sums necessary to be paid under the provisions of this chapter by a
state agency are considered to be ordinary and necessary expenses of the
agency. The agency shall pay the sums into the state fund at the time and
in the manner provided for in this chapter, notwithstanding that the state
agency may have failed to anticipate the ordinary and necessary expense in
a budget, estimate of expenses, appropriations, ordinances, or otherwise.

(b) (i) Subject to subsection (5), the department of administration, provided
for in 2-15-1001, shall manage workers’ compensation insurance
coverage for all state agencies.

(ii) The state fund shall provide the department of administration with all
information regarding the state agencies’ coverage.

(iii) Notwithstanding the status of a state agency as employer in subsection
(1)(a) and contingent upon mutual agreement between the department
of administration and the state fund, the state fund shall issue one or
more policies for all state agencies.

(iv) Inany year in which the workers’ compensation premium due from
a state agency is lower than in the previous year, the appropriation
for that state agency must be reduced by the same amount that the
workers’ compensation premium was reduced and the difference must
be returned to the originating fund instead of being applied to other
purposes by the state agency submitting the premium.

(2) A public corporation, other than a state agency, may elect coverage under
compensation plan No. 1, plan No. 2, or plan No. 3, separately or jointly with
any other public corporation, other than a state agency. A public corporation
electing compensation plan No. 1 may purchase reinsurance or issue bonds or
notes pursuant to subsection (3)(b). A public corporation electing compensation
plan No. 1 is subject to the same provisions as a private employer electing
compensation plan No. 1.

(3) (a) A public corporation, other than a state agency, that elects plan No. 1 may
establish a fund sufficient to pay the compensation and benefits provided
for in this chapter and to discharge all liabilities that are reasonably incurred
during the fiscal year for which the election is effective. Proceeds from the
fund must be used only to pay claims covered by this chapter and for actual
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and necessary expenses required for the efficient administration of the
fund, including debt service on any bonds and notes issued pursuant to
subsection (3)(b).

(b) (i) A public corporation, other than a state agency, separately or jointly
with another public corporation, other than a state agency, may issue
and sell its bonds and notes for the purpose of establishing, in whole
or in part, the self-insurance workers’ compensation fund provided for
in subsection (3)(a) and to pay the costs associated with the sale and
issuance of the bonds. Bonds and notes may be issued in an amount
not exceeding 0.18% of the total assessed value of taxable property,
determined as provided in 15-8-111, of the public corporation as of the
date of issue. The bonds and notes must be authorized by resolution
of the governing body of the public corporation and are payable from an
annual property tax levied in the amount necessary to pay principal and
interest on the bonds or notes. This authority to levy an annual property
tax exists despite any provision of law or maximum levy limitation,
including 15-10-420, to the contrary. The revenue derived from the sale
of the bonds and notes may not be used for any other purpose.

(i) The bonds and notes:
(A)  may be sold at public or private sale;
(B) do not constitute debt within the meaning of any statutory debt
limitation; and
(C)  may contain other terms and provisions that the governing body
determines.
(iii) Two or more public corporations, other than state agencies, may
agree to exercise their respective borrowing powers jointly under this
subsection (3)(b) or may authorize a joint board to exercise the powers
on their behalf.
(iv) The fund established from the proceeds of bonds and notes issued and
sold under this subsection (3)(b) may, if sufficient, be used in lieu of
a surety bond, reinsurance, specific and aggregate excess insurance,
or any other form of additional security necessary to demonstrate
the public corporation’s ability to discharge all liabilities as provided
in subsection (3)(a). Subject to the total assessed value limitation in
subsection (3)(b)(i), a public corporation may issue bonds and notes
to establish a fund sufficient to discharge liabilities for periods greater
than 1 year.

All money in the fund established under subsection (3)(a) not needed to meet

immediate expenditures must be invested by the governing body of the public

corporation or the joint board created by two or more public corporations as
provided in subsection (3)(b)(iii), and all proceeds of the investment must be
credited to the fund.

For the purposes of subsection (1)(b), the judicial branch or the legislative

branch may choose not to have the department of administration manage its

workers’ compensation policy.

The department of administration may adopt rules to implement subsection

(L)(b)(0).

As used in this section, the following definitions apply:

(a) “Public corporation” includes the Montana university system.

(b) (i) “State agency” means:

2019 Blue Book Edition 2019 MCA



39-71-404 Labor 62

(A)  the executive branch and its departments and all boards,
commissions, committees, bureaus, and offices;
(B) the judicial branch; and
(C) the legislative branch.
(i) The term does not include the Montana university system.

History: En. Sec. 3, Ch. 96, L. 1915; amd. Sec. 1, Ch. 100, L. 1919; amd. Sec. 1, Ch. 196, L.
1921; re-en. Sec. 2840, R.C.M. 1921, re-en. Sec. 2840, R.C.M. 1935; amd. Sec. 1, Ch. 410, L.
1971; amd. Sec. 6, Ch. 23, L. 1975; R.C.M. 1947, 92-206(part); amd. Sec. 1, Ch. 155, L. 1979;
(2) thru (4)En. Sec. 2, Ch. 155, L. 1979; amd. Sec. 4, Ch. 21, L. 1981; amd. Sec. 97, Ch. 370, L.
1987; amd. Sec. 20, Ch. 613, L. 1989; amd. Sec. 1, Ch. 665, L. 1989; amd. Sec. 1, Ch. 560, L.
1999; amd. Sec. 31, Ch. 29, L. 2001; amd. Sec. 145, Ch. 574, L. 2001; amd. Sec. 19, Ch. 416,
L. 2005; amd. Sec. 1, Ch. 17, L. 2009; amd. Sec. 7, Ch. 167, L. 2011.

Cross-References

Compensation plan No. 1, Title 39, ch. 71, part 21.
Compensation plan No. 2, Title 39, ch. 71, part 22.
Compensation plan No. 3, Title 39, ch. 71, part 23.

39-71-404. Repealed.
Sec. 16, Ch. 103, L. 1979.

History: En. Sec. 3, Ch. 96, L. 1915; amd. Sec. 1, Ch. 100, L. 1919; amd. Sec. 1, Ch. 196, L.
1921; re-en. Sec. 2840, R.C.M. 1921, re-en. Sec. 2840, R.C.M. 1935; amd. Sec. 1, Ch. 410, L.
1971; amd. Sec. 6, Ch. 23, L. 1975; R.C.M. 1947, 92-206(part).

39-71-405. Liability of employer who contracts work out.

(1) An employer who contracts with an independent contractor to have work
performed of a kind which is a regular or a recurrent part of the work of the
trade, business, occupation, or profession of such employer is liable for the
payment of benefits under this chapter to the employees of the contractor if
the contractor has not properly complied with the coverage requirements of the
Worker’'s Compensation Act. Any insurer who becomes liable for payment of
benefits may recover the amount of benefits paid and to be paid and necessary
expenses from the contractor primarily liable therein.

(2) Where an employer contracts to have any work to be done by a contractor
other than an independent contractor, and the work so contracted to be
done is a part or process in the trade or business of the employer, then the
employer is liable to pay all benefits under this chapter to the same extent as
if the work were done without the intervention of the contractor, and the work
so contracted to be done shall not be construed to be casual employment.
Where an employer contracts work to be done as specified in this subsection,
the contractor and the contractor’'s employees shall come under that plan of
compensation adopted by the employer.

(3) Where an employer contracts any work to be done, wholly or in part for the
employer, by an independent contractor, where the work so contracted to be
done is casual employment as to such employer, then the contractor shall
become the employer for the purposes of this chapter.

History: (1)En. 92-410.1 by Sec. 1, Ch. 154, L. 1973; Sec. 92-410.1, R.C.M. 1947; (2), (3)En.

Sec. 11, Ch. 96, L. 1915; re-en. Secs. 2901, 2902, 2903, R.C.M. 1921; re-en. Secs. 2901, 2902,
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2903, R.C.M. 1935; Secs. 92-604, 92-605, 92-606, R.C.M. 1947; R.C.M. 1947, 92-410.1(part),
92-604, 92-605, 92-606; amd. Sec. 4, Ch. 103, L. 1979.

Cross-References
Independent contractor certification, 39-71-417.

39-71-406. Deduction from wages of any part of premium a misdemeanor.

It is unlawful for the employer to deduct or obtain any part of any premium required
to be paid by this chapter from the wages or earnings of the employer’s workers,
and the making or attempt to make any premium deduction is a misdemeanor.

History: En. Sec. 17, Ch. 96, L. 1915; re-en. Sec. 2937, R.C.M. 1921, re-en. Sec. 2937, R.C.M.
1935; R.C.M. 1947, 92-811; amd. Sec. 59, Ch. 397, L. 1979; amd. Sec. 6, Ch. 101, L. 1985;
amd. Sec. 8, Ch. 637, L. 1993; amd. Sec. 8, Ch. 276, L. 1997.

Cross-References
Penalty for misdemeanor, 46-18-212.

39-71-407. (Temporary) Liability of insurers - limitations.

(1) For workers’ compensation injuries, each insurer is liable for the payment of
compensation, in the manner and to the extent provided in this section, to an
employee of an employer covered under plan No. 1, plan No. 2, and the state
fund under plan No. 3 that it insures who receives an injury arising out of and
in the course of employment or, in the case of death from the injury, to the
employee’s beneficiaries, if any.

(2) An injury does not arise out of and in the course of employment when the
employee is:

(a) on a paid or unpaid break, is not at a worksite of the employer, and is not
performing any specific tasks for the employer during the break; or

(b) engaged in a social or recreational activity, regardless of whether the
employer pays for any portion of the activity. The exclusion from coverage
of this subsection (2)(b) does not apply to an employee who, at the time of
injury, is on paid time while participating in a social or recreational activity
or whose presence at the activity is required or requested by the employer.
For the purposes of this subsection (2)(b), “requested” means the employer
asked the employee to assume duties for the activity so that the employee’s
presence is not completely voluntary and optional and the injury occurred in
the performance of those duties.

(3) (a) Subject to subsection (3)(c), an insurer is liable for an injury, as defined in
39-71-119, only if the injury is established by objective medical findings and
if the claimant establishes that it is more probable than not that:

(i) a claimed injury has occurred; or
(if) a claimed injury has occurred and aggravated a preexisting condition.
(b) Proof that it was medically possible that a claimed injury occurred or that
the claimed injury aggravated a preexisting condition is not sufficient to
establish liability.
(c) Objective medical findings are sufficient for a presumptive occupational
disease as defined in 39-71-1401 but may be overcome by a preponderance
of the evidence.
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(4)

(a) An employee who suffers an injury or dies while traveling is not covered by
this chapter unless:

(i) the employer furnishes the transportation or the employee receives
reimbursement from the employer for costs of travel, gas, oil, or lodging
as a part of the employee’s benefits or employment agreement and the
travel is necessitated by and on behalf of the employer as an integral
part or condition of the employment; or

(i) the travel is required by the employer as part of the employee’s
job duties.

(b) A payment made to an employee under a collective bargaining agreement,
personnel policy manual, or employee handbook or any other document
provided to the employee that is not wages but is designated as an
incentive to work at a particular jobsite is not a reimbursement for the costs
of travel, gas, oil, or lodging, and the employee is not covered under this
chapter while traveling.

Except as provided in subsection (6), an employee is not eligible for benefits

otherwise payable under this chapter if the employee’s use of alcohol or drugs

not prescribed by a physician is the major contributing cause of the accident.

(a) An employee who has received written certification, as defined in 50-46-302,
from a physician for the use of marijuana for a debilitating medical condition
and who is otherwise eligible for benefits payable under this chapter is
subject to the limitations of subsections (6)(b) through (6)(d).

(b) An employee is not eligible for benefits otherwise payable under this chapter
if the employee’s use of marijuana for a debilitating medical condition,
as defined in 50-46-302, is the major contributing cause of the injury or
occupational disease.

(c) Nothing in this chapter may be construed to require an insurer to reimburse
any person for costs associated with the use of marijuana for a debilitating
medical condition, as defined in 50-46-302.

(d) In an accepted liability claim, the benefits payable under this chapter may
not be increased or enhanced due to a worker’s use of marijuana for a
debilitating medical condition, as defined in 50-46-302. An insurer remains
liable for those benefits that the worker would qualify for absent the
worker’s use of marijuana for a debilitating medical condition.

The provisions of subsection (5) do not apply if the employer had knowledge

of and failed to attempt to stop the employee’s use of alcohol or drugs not

prescribed by a physician. This subsection (7) does not apply to the use of

marijuana for a debilitating medical condition because marijuana is not a

prescribed drug.

If there is no dispute that an insurer is liable for an injury but there is a liability

dispute between two or more insurers, the insurer for the most recently

filed claim shall pay benefits until that insurer proves that another insurer is

responsible for paying benefits or until another insurer agrees to pay benefits.

If it is later proven that the insurer for the most recently filed claim is not

responsible for paying benefits, that insurer must receive reimbursement for

benefits paid to the claimant from the insurer proven to be responsible.

If a claimant who has reached maximum healing suffers a subsequent

nonwork-related injury to the same part of the body, the workers’ compensation

insurer is not liable for any compensation or medical benefits caused by the
subsequent nonwork-related injury.
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(10) Except for cases of presumptive occupational disease as provided in 39-71-
1401 and 39-71-1402, an employee is not eligible for benefits payable under
this chapter unless the entitlement to benefits is established by objective
medical findings that contain sufficient factual and historical information
concerning the relationship of the worker’s condition to the original injury.

(11) (a) For occupational diseases, every employer enrolled under plan No. 1, every
insurer under plan No. 2, or the state fund under plan No. 3 is liable for the
payment of compensation, in the manner and to the extent provided in this
chapter, to an employee of an employer covered under plan No. 1, plan No.
2, or the state fund under plan No. 3 if the employee is diagnosed with a
compensable occupational disease.

(b) The provisions of subsection (11)(a) apply to presumptive occupational
disease if the employee is diagnosed and meets the conditions of 39-71-
1401 and 39-71-1402.

(12) An insurer is liable for an occupational disease only if the occupational disease:
(a) is established by objective medical findings; and
(b) arises out of or is contracted in the course and scope of employment. An

occupational disease is considered to arise out of or be contracted in the
course and scope of employment if the events occurring on more than a
single day or work shift are the major contributing cause of the occupational
disease in relation to other factors contributing to the occupational disease.
For the purposes of this subsection (12), an occupational disease is not the
same as a presumptive occupational disease.

(13) When compensation is payable for an occupational disease or a presumptive
occupational disease, the only employer liable is the employer in whose
employment the employee was last injuriously exposed to the hazard of
the disease.

(14) When there is more than one insurer and only one employer at the time that
the employee was injuriously exposed to the hazard of the disease, the liability
rests with the insurer providing coverage at the earlier of:

(a) the time that the occupational disease or presumptive occupational disease
was first diagnosed by a health care provider; or

(b) the time that the employee knew or should have known that the
condition was the result of an occupational disease or a presumptive
occupational disease.

(15) In the case of pneumoconiosis, any coal mine operator who has acquired a
mine in the state or substantially all of the assets of a mine from a person who
was an operator of the mine on or after December 30, 1969, is liable for and
shall secure the payment of all benefits that would have been payable by that
person with respect to miners previously employed in the mine if acquisition
had not occurred and that person had continued to operate the mine, and the
prior operator of the mine is not relieved of any liability under this section.

(16) As used in this section, “major contributing cause” means a cause that is the
leading cause contributing to the result when compared to all other contributing
causes. (Void on occurrence of contingency-sec. 7, Ch. 158, L. 2019.)
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39-71-407. (Effective on occurrence of contingency) Liability of insurers -
limitations.

(1)

2

3)

(4)

)

(6)

For workers’ compensation injuries, each insurer is liable for the payment of
compensation, in the manner and to the extent provided in this section, to an
employee of an employer covered under plan No. 1, plan No. 2, and the state
fund under plan No. 3 that it insures who receives an injury arising out of and
in the course of employment or, in the case of death from the injury, to the
employee’s beneficiaries, if any.

An injury does not arise out of and in the course of employment when the

employee is:

(a) on a paid or unpaid break, is not at a worksite of the employer, and is not
performing any specific tasks for the employer during the break; or

(b) engaged in a social or recreational activity, regardless of whether the
employer pays for any portion of the activity. The exclusion from coverage
of this subsection (2)(b) does not apply to an employee who, at the time of
injury, is on paid time while participating in a social or recreational activity
or whose presence at the activity is required or requested by the employer.
For the purposes of this subsection (2)(b), “requested” means the employer
asked the employee to assume duties for the activity so that the employee’s
presence is not completely voluntary and optional and the injury occurred in
the performance of those duties.

(a) An insurer is liable for an injury, as defined in 39-71-119, only if the injury
is established by objective medical findings and if the claimant establishes
that it is more probable than not that:

(i) a claimed injury has occurred; or

(ii) a claimed injury has occurred and aggravated a preexisting condition.

(b) Proof that it was medically possible that a claimed injury occurred or that
the claimed injury aggravated a preexisting condition is not sufficient to
establish liability.

(a) An employee who suffers an injury or dies while traveling is not covered by
this chapter unless:

(i) the employer furnishes the transportation or the employee receives
reimbursement from the employer for costs of travel, gas, oil, or lodging
as a part of the employee’s benefits or employment agreement and the
travel is necessitated by and on behalf of the employer as an integral
part or condition of the employment; or

(i) the travel is required by the employer as part of the employee’s
job duties.

(b) A payment made to an employee under a collective bargaining agreement,
personnel policy manual, or employee handbook or any other document
provided to the employee that is not wages but is designated as an
incentive to work at a particular jobsite is not a reimbursement for the costs
of travel, gas, oil, or lodging, and the employee is not covered under this
chapter while traveling.

Except as provided in subsection (6), an employee is not eligible for benefits

otherwise payable under this chapter if the employee’s use of alcohol or drugs

not prescribed by a physician is the major contributing cause of the accident.

(a) An employee who has received written certification, as defined in 50-46-302,
from a physician for the use of marijuana for a debilitating medical condition
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and who is otherwise eligible for benefits payable under this chapter is
subject to the limitations of subsections (6)(b) through (6)(d).

(b) An employee is not eligible for benefits otherwise payable under this chapter
if the employee’s use of marijuana for a debilitating medical condition,
as defined in 50-46-302, is the major contributing cause of the injury or
occupational disease.

(c) Nothing in this chapter may be construed to require an insurer to reimburse
any person for costs associated with the use of marijuana for a debilitating
medical condition, as defined in 50-46-302.

(d) In an accepted liability claim, the benefits payable under this chapter may
not be increased or enhanced due to a worker’s use of marijuana for a
debilitating medical condition, as defined in 50-46-302. An insurer remains
liable for those benefits that the worker would qualify for absent the
worker’s use of marijuana for a debilitating medical condition.

(7) The provisions of subsection (5) do not apply if the employer had knowledge
of and failed to attempt to stop the employee’s use of alcohol or drugs not
prescribed by a physician. This subsection (7) does not apply to the use of
marijuana for a debilitating medical condition because marijuana is not a
prescribed drug.

(8) If there is no dispute that an insurer is liable for an injury but there is a liability
dispute between two or more insurers, the insurer for the most recently
filed claim shall pay benefits until that insurer proves that another insurer is
responsible for paying benefits or until another insurer agrees to pay benefits.
If it is later proven that the insurer for the most recently filed claim is not
responsible for paying benefits, that insurer must receive reimbursement for
benefits paid to the claimant from the insurer proven to be responsible.

(9) If a claimant who has reached maximum healing suffers a subsequent
nonwork-related injury to the same part of the body, the workers’ compensation
insurer is not liable for any compensation or medical benefits caused by the
subsequent nonwork-related injury.

(10) An employee is not eligible for benefits payable under this chapter unless the
entitlement to benefits is established by objective medical findings that contain
sufficient factual and historical information concerning the relationship of the
worker’s condition to the original injury.

(11) For occupational diseases, every employer enrolled under plan No. 1, every
insurer under plan No. 2, or the state fund under plan No. 3 is liable for the
payment of compensation, in the manner and to the extent provided in this
chapter, to an employee of an employer covered under plan No. 1, plan No.

2, or the state fund under plan No. 3 if the employee is diagnosed with a

compensable occupational disease

(12) An insurer is liable for an occupational disease only if the occupational disease:
(a) is established by objective medical findings; and
(b) arises out of or is contracted in the course and scope of employment. An

occupational disease is considered to arise out of or be contracted in the
course and scope of employment if the events occurring on more than a
single day or work shift are the major contributing cause of the occupational
disease in relation to other factors contributing to the occupational disease.

(13) When compensation is payable for an occupational disease, the only employer
liable is the employer in whose employment the employee was last injuriously
exposed to the hazard of the disease.
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(14) When there is more than one insurer and only one employer at the time that
the employee was injuriously exposed to the hazard of the disease, the liability
rests with the insurer providing coverage at the earlier of:

(a) the time that the occupational disease was first diagnosed by a health care
provider; or

(b) the time that the employee knew or should have known that the condition
was the result of an occupational disease.

(15) In the case of pneumoconiosis, any coal mine operator who has acquired a
mine in the state or substantially all of the assets of a mine from a person who
was an operator of the mine on or after December 30, 1969, is liable for and
shall secure the payment of all benefits that would have been payable by that
person with respect to miners previously employed in the mine if acquisition
had not occurred and that person had continued to operate the mine, and the
prior operator of the mine is not relieved of any liability under this section.

(16) As used in this section, “major contributing cause” means a cause that
is the leading cause contributing to the result when compared to all other
contributing causes.

History: En. Sec. 16, Ch. 96, L. 1915; re-en. Sec. 2911, R.C.M. 1921; re-en. Sec. 2911, R.C.M.
1935; amd. Sec. 1, Ch. 70, L. 1967; amd. Sec. 17, Ch. 23, L. 1975; amd. Sec. 8, Ch. 550, L.
1977; R.C.M. 1947, 92-614(1); amd. Sec. 11, Ch. 464, L. 1987; amd. Sec. 1, Ch. 184, L. 1989;
amd. Sec. 26, Ch. 619, L. 1993; amd. Sec. 8, Ch. 243, L. 1995; amd. Sec. 1, Ch. 435, L. 2003;
amd. Sec. 6, Ch. 103, L. 2005; amd. Sec. 20, Ch. 416, L. 2005; amd. Sec. 8, Ch. 167, L. 2011,
amd. Sec. 4, Ch. 315, L. 2011; amd. Sec. 5, Ch. 158, L. 2019.

39-71-408. Liability as first lien in case of bankruptcy or failure.

In case of bankruptcy, insolvency, liquidation, or the failure of an employer or

insurer to meet any obligations imposed by this chapter, every liability which may

be due under this chapter shall constitute a first lien upon any deposit made by
such employer or insurer, and if such deposit shall not be sufficient to secure the
payment of such liability in the manner and at the times provided for in this chapter,
the deficiency shall be a lien upon all the property of such employer or insurer within
this state and shall be prorated with other lienable claims and shall have preference
over the claim of any creditor or creditors of such employer or insurer except the
claims of other lienors.

History: En. Sec. 17, Ch. 96, L. 1915; re-en. Sec. 2928, R.C.M. 1921, re-en. Sec. 2928, R.C.M.
1935; R.C.M. 1947, 92-802.

Cross-References
Liens generally, Title 741, ch. 3, part 1.

39-71-409. Waivers by employee invalid.

(1) An agreement by an employee to waive any rights under this chapter is

not valid.

(2) (a) A person who possesses and is working under a current independent
contractor exemption certificate issued by the department waives all rights
and benefits of the Workers’ Compensation Act unless the person elects
coverage pursuant to 39-71-401(3)(b).
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(b) A waiver by reason of an independent contractor exemption certificate is an
exception to the general prohibition of waiving the advantage of a statute
enacted for a public reason as provided for in 1-3-204.

History: En. Sec. 17, Ch. 96, L. 1915; re-en. Sec. 2929, R.C.M. 1921, re-en. Sec. 2929, R.C.M.
1935; R.C.M. 1947, 92-803; amd. Sec. 10, Ch. 448, L. 2005.

39-71-410. Repealed.
Sec. 68, Ch. 464, L. 1987.

History: En. Sec. 3, Ch. 96, L. 1915; re-en. Sec. 2842, R.C.M. 1921, re-en. Sec. 2842, R.C.M.
1935; amd. Sec. 1, Ch. 95, L. 1963; amd. Sec. 1, Ch. 145, L. 1971; amd. Sec. 1, Ch. 95, L.
1974; R.C.M. 1947, 92-208; amd. Sec. 60, Ch. 197, L. 1979.

39-71-411. Provisions of chapter exclusive remedy - nonliability of
insured employer.

For all employments covered under the Workers’ Compensation Act or for which

an election has been made for coverage under this chapter, the provisions of this
chapter are exclusive. Except as provided in part 5 of this chapter for uninsured
employers and except as otherwise provided in the Workers’ Compensation Act,
an employer is not subject to any liability whatever for the death of or personal
injury to an employee covered by the Workers’ Compensation Act or for any claims
for contribution or indemnity asserted by a third person from whom damages are
sought on account of the injuries or death. The Workers’ Compensation Act binds
the employee and, in case of death, binds the employee’s personal representative
and all persons having any right or claim to compensation for the employee’s injury
or death, as well as the employer and the servants and employees of the employer
and those conducting the employer’s business during liquidation, bankruptcy, or
insolvency.

History: En. 92-204.1 by Sec. 1, Ch. 493, L. 1973; amd. Sec. 2, Ch. 550, L. 1977; R.C.M.
1947, 92-204.1(part); amd. Sec. 1, Ch. 329, L. 1979; amd. Sec. 61, Ch. 397, L. 1979; amd. Sec.
1543, Ch. 56, L. 2009.

Cross-References
Liability of railroad or mining company to employee injured by coemployee, 39-2-
703, 39-2-704.

39-71-412. Liability of third party other than employer or fellow employee —
additional cause of action.

The right to compensation and medical benefits as provided by this chapter is not
affected by the fact that the injury, occupational disease, or death is caused by the
negligence of a third party other than the employer or the servants or employees

of the employer. Whenever injury, occupational disease, or death occurs to an
employee while performing the duties of employment and the event is caused by
the act or omission of some persons or corporations other than the employee’s
employer or the servants or employees of the employee’s employer, the employee or
in case of death the employee’s heirs or personal representative, in addition to the
right to receive compensation under this chapter, has a right to prosecute any cause
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of action that the employee or heirs may have for damages against the persons or
corporations.

History: En. 92-204.1 by Sec. 1, Ch. 493, L. 1973; amd. Sec. 2, Ch. 550, L. 1977; R.C.M.
1947, 92-204.1(part); amd. Sec. 1544, Ch. 56, L. 2009.

39-71-413. Liability of employer or fellow employee for intentional and deliberate
acts - additional cause of action - intentional injury defined.

(1) (a) If an employee is intentionally injured by an intentional and deliberate act of
the employee’s employer or by the intentional and deliberate act of a fellow
employee while performing the duties of employment, the employee or in
case of death the employee’s heirs or personal representatives, in addition
to the right to receive compensation under the Workers’ Compensation Act,
have a cause of action for damages against the person whose intentional
and deliberate act caused the intentional injury.

(b) For the purposes of this section, the standard of proof for an act
to be determined to be intentional and deliberate is clear and
convincing evidence.

(2) An employer is not vicariously liable under this section for the intentional and
deliberate acts of an employee.

(3) As used in this section, “intentional injury” means an injury caused by an
intentional and deliberate act that is specifically and actually intended to cause
injury to the employee injured and there is actual knowledge that an injury is
certain to occur.

History: En. 92-204.1 by Sec. 1, Ch. 493, L. 1973; amd. Sec. 2, Ch. 550, L. 1977; R.C.M.
1947, 92-204.1(part); amd. Sec. 1, Ch. 229, L. 2001; amd. Sec. 1, Ch. 148, L. 2013.

Cross-References
Liability of railroad or mining company to employee injured by coemployee, 39-2-
703, 39-2-704.

39-71-414. Subrogation.

(1) If an action is prosecuted as provided for in 39-71-412 or 39-71-413 and
except as otherwise provided in this section, the insurer is entitled to
subrogation for all compensation and benefits paid or to be paid under the
Workers’ Compensation Act. The insurer’s right of subrogation is a first lien on
the claim, judgment, or recovery.

(2) (a) If the injured employee intends to institute the third-party action, the
employee shall give the insurer reasonable notice of the intention to
institute the action.

(b) The injured employee may request that the insurer pay a proportionate
share of the reasonable cost of the action, including attorney fees.

(c) The insurer may elect not to participate in the cost of the action. If this
election is made, the insurer waives 50% of its subrogation rights granted
by this section.

(d) If the injured employee or the employee’s personal representative
institutes the action, the employee is entitled to at least one-third of the
amount recovered by judgment or settlement less a proportionate share
of reasonable costs, including attorney fees, if the amount of recovery is

2019 MCA 2019 Blue Book Edition



71

3)

Workers’ Compensation 39-71-415

insufficient to provide the employee with that amount after payment of

subrogation.
If an injured employee refuses or fails to institute the third-party action within
1 year from the date of injury, the insurer may institute the action in the name
of the employee and for the employee’s benefit or that of the employee’s
personal representative. If the insurer institutes the action, it shall pay to the
employee any amount received by judgment or settlement that is in excess of
the amounts paid or to be paid under the Workers’ Compensation Act after the
insurer’s reasonable costs, including attorney fees for prosecuting the action,
have been deducted from the recovery.
An insurer may enter into compromise agreements in settlement of
subrogation rights.
Regardless of whether the amount of compensation and other benefits payable
under the Workers’ Compensation Act have been fully determined, the insurer
and the claimant’s heirs or personal representative may stipulate the proportion
of the third-party settlement to be allocated under subrogation. Upon review
and approval by the department, the agreement constitutes a compromise
settlement of the issue of subrogation. A dispute between the insurer and
claimant concerning subrogation is a dispute subject to the mediation
requirements of 39-71-2401.
(a) The insurer is entitled to full subrogation rights under this section, unless
the claimant is able to demonstrate damages in excess of the workers’
compensation benefits and the third-party recovery combined. If the insurer
is entitled to subrogation under this section, the insurer may subrogate
against the entire settlement or award of a third-party claim brought by the
claimant or the claimant’s personal representative without regard to the
nature of the damages.
If a survival action does not exist and the parties reach a settlement of a
wrongful death claim without apportionment of damages by a court or jury,
the insurer may subrogate against the entire settlement amount, without
regard to the parties’ apportionment of the damages, unless the insurer is
a party to the settlement agreement.
Regardless of whether the amount of compensation and other benefits payable
have been fully determined, the insurer and the claimant may stipulate the
proportion of the third-party settlement to be allocated under subrogation.
Upon review and approval by the department, the agreement constitutes
a compromise settlement of the issue of subrogation. A dispute between
the insurer and claimant concerning subrogation is a dispute subject to the
mediation requirements of 39-71-2401.

=

History: En. 92-204.2 by Sec. 3, Ch. 550, L. 1977; R.C.M. 1947, 92-204.2; amd. Sec. 12, Ch.
464, L. 1987; amd. Sec. 64, Ch. 613, L. 1989; amd. Sec. 4, Ch. 323, L. 1991; amd. Sec. 2, Ch.
574, L. 1991; amd. Sec. 1, Ch. 459, L. 1993; amd. Sec. 5, Ch. 172, L. 1997.

39-71-415. Procedure for resolving disputes regarding independent
contractor status.

(1)

If a claimant and insurer have a dispute over benefits and the dispute involves
an issue of whether the claimant is an independent contractor or employee,
either party may, after mediation pursuant to department rules, petition the
workers’ compensation judge for resolution of the dispute in accordance with
39-71-2905.
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(2) (a) A dispute involving an employer, a worker, or the department and involving
the issue of whether a worker is an independent contractor or an employee,
but not involving workers’ compensation benefits, must be brought before
the independent contractor central unit of the department for resolution.

(b) (i) A decision of the independent contractor central unit is final unless

a party dissatisfied with the decision requests mediation pursuant to
department rules within 15 days of the mailing of the decision by the
independent contractor central unit.

(i) At the conclusion of the mediation process, the mediator shall issue a
report summarizing the status of the proceeding and shall mail a copy
of the report to the parties.

(c) If after mediation the parties have not resolved their dispute concerning a
worker’s status as an independent contractor or an employee, a party may
appeal the decision of the independent contractor central unit by filing a
petition with the workers’ compensation court within 30 days of the mailing
of the mediator’s report.

(d) An appeal from the independent contractor central unit to the workers’
compensation court brought pursuant to this subsection (2) is a new
proceeding.

History: En. Sec. 7, Ch. 314, L. 1987; amd. Sec. 64, Ch. 613, L. 1989; amd. Sec. 15, Ch.

442, L. 1999; amd. Sec. 8, Ch. 214, L. 2001; amd. Sec. 11, Ch. 448, L. 2005; amd. Sec. 3, Ch.

117, L. 2007.

39-71-416. Repealed.
Sec. 10, Ch. 26, L. 2005.
History: En. Sec. 2, Ch. 243, L. 1995.

39-71-417. Independent contractor certification.

(1) (a) (i) Except as provided in subsection (1)(a)(ii), a person who regularly and
customarily performs services at a location other than the person’s
own fixed business location shall apply to the department for an
independent contractor exemption certificate unless the person has
elected to be bound personally and individually by the provisions of
compensation plan No. 1, 2, or 3.

(ii) An officer or manager who is exempt under 39-71-401(2)(r)(iii) or (2)
(r)(iv) may apply, but is not required to apply, to the department for an
independent contractor exemption certificate.

(b) A person who meets the requirements of this section and receives an
independent contractor exemption certificate is not required to obtain a
personal workers’ compensation insurance policy.

(c) For the purposes of this section, “person” means:

(iy a sole proprietor;

ii) a working member of a partnership;

iii) a working member of a limited liability partnership;

iv) a working member of a member-managed limited liability company; or

V) a manager of a manager-managed limited liability company that

is engaged in the work of the construction industry as defined in
39-71-116.

(
(
(
(

2019 MCA 2019 Blue Book Edition



73 Workers’ Compensation 39-71-417

(2)

The department shall adopt rules relating to an original application for or
renewal of an independent contractor exemption certificate. The department
shall adopt by rule the amount of the fee for an application or certificate
renewal. The application or renewal must be accompanied by the fee.

The department shall deposit the application or renewal fee in an account in

the state special revenue fund to pay the costs of administering the program.

(a) To obtain an independent contractor exemption certificate, the applicant
shall swear to and acknowledge the following;:

(i) that the applicant has been and will continue to be free from control or
direction over the performance of the person’s own services, both under
contract and in fact; and

(i) that the applicant is engaged in an independently established
trade, occupation, profession, or business and will provide sufficient
documentation of that fact to the department.

(b) For the purposes of subsection (4)(a)(i), an endorsement required for
licensure, as provided in 37-47-303, does not imply or constitute control.

(a) An applicant for an independent contractor exemption certificate shall
submit an application under oath on a form prescribed by the department
and containing the following:

(i) the applicant’s name and address;

(i) the applicant’s social security number;

(iii) each occupation for which the applicant is seeking independent
contractor certification; and

(iv) other documentation as provided by department rule to assist in
determining if the applicant has an independently established business.

(b) The department shall adopt a retention schedule that maintains copies
of documents submitted in support of an initial application or renewal
application for an independent contractor exemption certificate for
a minimum of 3 years after an application has been received by the
department. The department shall, to the extent feasible, produce renewal
applications that reduce the burden on renewal applicants to supply
information that has been previously provided to the department as part of
the application process.

(c) An applicant who applies on or after July 1, 2011, to renew an independent
contractor exemption certificate is not required to submit documents that
have been previously submitted to the department if:

(i) the applicant certifies under oath that the previously submitted
documents are still valid and current; and

(i) the department, if it considers it necessary, independently verifies a
specific document or decides that a document has not expired pursuant
to the document’s own terms and is therefore still valid and current.

The department shall issue an independent contractor exemption certificate

to an applicant if the department determines that an applicant meets the

requirements of this section.

(a) When the department approves an application for an independent contractor
exemption certificate and the person is working under the independent
contractor exemption certificate, the person’s status is conclusively
presumed to be that of an independent contractor.

(b) A person working under an approved independent contractor exemption
certificate has waived all rights and benefits under the Workers’
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(9)

Compensation Act and is precluded from obtaining benefits unless the

person has elected to be bound personally and individually by the provisions

of compensation plan No. 1, 2, or 3.

(c) For the purposes of the Workers’ Compensation Act, a person is working
under an independent contractor exemption certificate if:

(i) the person is performing work in the trade, business, occupation, or
profession listed on the person’s independent contractor exemption
certificate; and

(i) the hiring agent and the person holding the independent contractor
exemption certificate do not have a written or an oral agreement that
the independent contractor exemption certificate holder’s status with
respect to that hiring agent is that of an employee.

Once issued, an independent contractor exemption certificate remains in effect
for 2 years unless:

(a) suspended or revoked pursuant to 39-71-418; or

(b) canceled by the independent contractor.

If the department’s independent contractor central unit denies an application
for an independent contractor exemption certificate, the applicant may contest
that decision as provided in 39-71-415(2).

History: En. Sec. 1, Ch. 448, L. 2005; amd. Sec. 4, Ch. 117, L. 2007; amd. Sec. 2, Ch. 340, L.
2007; amd. Sec. 1, Ch. 120, L. 2009; amd. Sec. 2, Ch. 200, L. 2011.

39-71-418. Suspension or Revocation of Independent Contractor Exemption
Certificate.

(1)

2)

3)

(4)

The department may suspend an independent contractor exemption certificate
for a specific business relationship if the department determines that the
employing unit exerts or retains a right of control to a degree that causes a
certificate holder to violate the provisions of 39-71-417(4).

The department may revoke an independent contractor exemption certificate

after determining that the certificate holder:

(a) made misrepresentations in the application affidavit or certificate
renewal form;

(b) altered or amended the application form, the renewal application form, other
supporting documentation required by the department, or the independent
contractor exemption certificate;

(c) failed to cooperate with the department in providing information relevant to
the continued validity of the holder’s certificate; or

(d) does not have an independently established business as required by
39-71-417(4).

A decision by the department to suspend or revoke an independent contractor

exemption certificate takes effect upon issuance of the decision. Suspension

or revocation of the independent contractor exemption certificate does not
invalidate the certificate holder’s waiver of the rights and benefits of the

Workers’ Compensation Act for the period prior to notice to the hiring agent

by the department of the department’s decision to suspend or revoke the

independent contractor exemption certificate.

A decision by the department’s independent contractor central unit to suspend

or revoke an independent contractor exemption certificate may be contested in

the same manner as provided in 39-71-415(2).
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History: En. Sec. 2, Ch. 448, L. 2005; amd. Sec. 5, Ch. 117, L. 2007; amd. Sec. 2, Ch.
150, L. 2011.

39-71-419. Independent contractor violations - penalty.

(1) A person may not:

(a) perform work as an independent contractor without first:

(i) obtaining from the department an independent contractor exemption
certificate unless the individual is not required to obtain an independent
contractor exemption certificate pursuant to 39-71-417(1)(a); or

(i) electing to be bound personally and individually by the provisions of
compensation plan No. 1, 2, or 3;

(b) perform work as an independent contractor when the department has
revoked or denied the independent contractor’'s exemption certificate;

(c) transfer to another person or allow another person to use an independent
contractor exemption certificate that was not issued to that person;

(d) alter or falsify an independent contractor exemption certificate; or

(e) misrepresent the person’s status as an independent contractor.

(2) An employer may not:

(a) require an employee through coercion, misrepresentation, or fraudulent
means to adopt independent contractor status to avoid the employer’s
obligations to provide workers’ compensation coverage; or

(b) exert control to a degree that causes the independent contractor to violate
the provisions of 39-71-417(4).

(3) In addition to any other penalty or sanction provided in this chapter, a person
or employer who violates a provision of this section is subject to a fine to
be assessed by the department of up to $1,000 for each violation. The
department shall deposit the fines in the uninsured employers’ fund. The lien
provisions of 39-71-506 apply to any assessed fines.

(4) A person or employer who disputes a fine assessed by the department
pursuant to this section may file an appeal with the department within 30 days
of the date on which the fine was assessed. If, after mediation, the issue is not
resolved, the issue must be transferred to the workers’ compensation court for
resolution.

History: En. Sec. 3, Ch. 448, L. 2005.
39-71-420 reserved.

39-71-421. Financial incentives to institute safety programs.

Insurers may provide financial incentives to an employer who implements a formal
safety program. An insurer may provide to an employer a premium discount that
reflects the degree of risk diminished by the implemented safety program.

History: En. Sec. 9, Ch. 464, L. 1987; amd. Sec. 21, Ch. 613, L. 1989.

39-71-422 through 39-71-425 reserved.
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39-71-426. Repealed.
Sec. 10, Ch. 26, L. 2005.
History: En. Sec. 1, Ch. 388, L. 1989; amd. Sec. 5, Ch. 480, L. 1991.

39-71-427. Repealed.
Sec. 10, Ch. 26, L. 2005.
History: En. Sec. 2, Ch. 388, L. 1989.

39-71-428. Repealed.
Sec. 10, Ch. 26, L. 2005.
History: En. Sec. 3, Ch. 388, L. 1989.

39-71-429 and 39-71-430 reserved.

39-71-431. Repealed.
Sec. 13, Ch. 310, L. 1997.
History: En. Sec. 12, Ch. 613, L. 1989; amd. Sec. 5, Ch. 323, L. 1991.

39-71-432. Definitions.

As used in 39-71-433, the following definitions apply:

(1) “Business entity” means a business enterprise owned by a single person,
corporation, organization, business trust, trust, partnership, limited liability
company, limited liability partnership, joint venture, association, or other
business entity.

(2) “Group” means two or more business entities that join together to purchase
individual workers’ compensation insurance policies covering each business
entity that is part of a group.

History: En. Sec. 20, Ch. 619, L. 1993; amd. Sec. 7, Ch. 516, L. 1995; amd. Sec. 6, Ch. 172, L.
1997; amd. Sec. 6, Ch. 377, L. 1999.

39-71-433. Group purchase of workers’ compensation insurance.

(1) Two or more business entities may join together to form a group to purchase
individual workers’ compensation insurance policies covering each member of
the group.

(2) A group formed under this section may purchase individual workers’
compensation insurance policies covering each member of the group from
any insurer authorized to write workers’ compensation insurance in this state,
except that the state fund, as defined in 39-71-2312, has the right to refuse
coverage of a group and its plan of operation but may not refuse coverage
to an individual employer. Under an individual policy, the group is entitled to
a premium or volume discount that would be applicable to a policy of the
combined premium amount of the individual policies.

(3) A group shall apportion any discount or policyholder dividend received on
workers’ compensation insurance coverage among the members of the group
according to a formula adopted in the plan of operation for the group.
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(4) A group shall adopt a plan of operation that must include the composition
and selection of a governing board, the methods for administering the group,
the eligibility requirements to join the group, and guidelines for the workers’
compensation insurance coverage obtained by the group, including the payment
of premiums, the distribution of discounts, and the method for providing risk
management.

History: En. Sec. 21, Ch. 619, L. 1993; amd. Sec. 8, Ch. 516, L. 1995; amd. Sec. 5, Ch.
310, L. 1997.

39-71-434. Deductible insurance policy provision for medical benefits.

(1) In order to lower the amount an employer is required to pay to obtain workers’
compensation insurance coverage under this chapter, a workers’ compensation
policy issued by the state compensation insurance fund under plan No. 3 or
by a private insurer under plan No. 2 must offer a deductible for the medical,
hospital, and related services allowed under 39-71-704. The medical deductible
must be offered in amounts of at least $500.

(2) If the insured employer chooses to accept a medical deductible, the insured
employer is liable for the amount of the deductible for the medical benefits paid
for each otherwise compensable claim of work injury suffered by an employee.

(3) The insured employer shall contract with the insurer to have the insurer pay the
entire cost of the covered medical benefits directly to the provider of medical
or related services and then seek reimbursement from the insured employer
for the deductible amount. The insurer is entitled to reimbursement only for
medical, hospital, and related services allowed under 39-71-704, up to the
amount of the deductible.

(4) If an insured employer who has contracted with an insurer for a medical
deductible does not pay the medical deductible amount to the insurer through
reimbursement, the amount paid by the insurer on the claim may be included
as benefits paid in a determination of the insured employer’s rate.

(5) If an insured employer chooses to accept a medical deductible, then for
purposes of computing rates and rating plans, all medical losses incurred must
be reported to the insurer without regard to the application of any medical
deductible regardless of whether the employer or the insurer pays the losses.

History: En. Sec. 1, Ch. 641, L. 1989; amd. Sec. 1, Ch. 666, L. 1991; amd. Sec. 1, Ch.
248, L. 1993.

39-71-435. Workers’ compensation and employers’ liability insurance - optional
deductibles.

(1) Aninsurer issuing a workers’ compensation or an employer’s liability insurance
policy may offer to the policyholder, as part of the policy or by endorsement,
optional deductibles for benefits payable under the policy consistent with the
standards contained in subsection (3).

(2) The advisory organization designated under 33-16-1023 may develop and
file a deductible plan or plans on behalf of its members consistent with the
standards contained in subsection (3).

(3) The commissioner of insurance shall approve a deductible plan that is in
accordance with the following standards:

(a) Claimants’ rights are properly protected and claimants’ benefits are paid
without regard to the deductible.
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(b) Premium reductions reflect the type and level of the deductible, consistent
with accepted actuarial standards.

(c) Premium reductions for deductibles are determined before application of
any experience modification, premium surcharge, or premium discount.

(d) Recognition is given to policyholder characteristics, including but not limited
to size, financial capabilities, nature of activities, and number of employees.

(e) The policyholder is liable to the insurer for the deductible amount in regard
to benefits paid for compensable claims.

(f) The insurer pays all of the deductible amount applicable to a compensable
claim to the person or provider entitled to benefits and then seeks
reimbursement from the policyholder for the applicable deductible amount.

(g) Failure by the policyholder to reimburse deductible amounts to the insurer is
treated under the policy as nonpayment of premium.

(h) Losses subject to the deductiblemust be reported and recorded as losses
for purposes of calculating rates for a policyholder on the same basis as
losses under policies providing first dollar coverage.

(4) The state compensation insurance fund, plan No. 3, may adopt the plan filed by
the designated advisory organization or adopt an optional deductible plan that
meets the requirements of this section.

(5) For purposes of 39-71-201, 39-71-915, and 50-71-128, liability for
assessments must be ascertained without regard to application of any
deductible,whether the employer or the insurer pays the losses. For all other
taxes and assessments based on premium, the amount of premium or
assessment must be determined after application of the deductible.

History: En. Sec. 8,Ch. 619, L. 1993; amd. Sec. 24, Ch. 186, L. 1995; amd. Sec. 9, Ch. 214, L.
2001; amd. Sec. 2, Ch. 365, L. 2015.

39-71-436 through 39-71-440 reserved.

39-71-441. Tribal employment coverage.

The department may, as provided in Title 18, chapter 11, enter into an agreement
with a tribal government to recognize, with the same effect as the exclusive remedy
and benefits under plans No. 1, 2, and 3, tribal workers’ compensation plans or
self-insured plans that the department determines provide adequate coverage to
persons who are:

(1) employed by an enrolled tribal member or by an association, business,
corporation, or other entity at least 51% of which is owned by one or more
enrolled tribal members; and

(2) working outside the exterior boundaries of an Indian reservation.

History: En.

39-71-442. (Temporary) Employer option for extraterritorial coverage.

(1) Notwithstanding 39-71-118 (8)(a), an employee of an employer in this state
who is employed by the employer to work solely in North Dakota, and who is
required by the laws of that state to be covered for workers’ compensation
purposes while working in that state, is not considered to be an employee
in this state covered under Title 39, chapter 71, during any time that the
employer maintains workers’ compensation coverage for the employee in North
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Dakota. For purposes of this section, “work solely in North Dakota” means the
employee does not perform job duties in Montana and coverage is required by
the state of North Dakota. Travel that is commuting to and from a job site in
North Dakota from a location in Montana does not constitute performing job
duties in Montana even if the employer pays for all or a portion of the costs of
travel or if the worker is paid for the travel time.

(2) A plan No. 1, 2, or 3 insurer providing coverage to the employer under this
chapter may require proof of coverage in North Dakota and records of work in
North Dakota. An insurer may use a verification of employment form, developed
by the department, to request an attestation by the employer regarding the
employees working solely in North Dakota.

(3) (a) This section does not exempt an employee from coverage under this
chapter when the employee’s usual job duties begin in this state and the
employee is otherwise covered under 39-71-407(4)(a).

(b) This section exempts an employee from coverage under this chapter
when the employee is engaged in travel while commuting as provided in
subsection (1). (Terminates June 30, 2019—sec. 5, Ch. 315, L. 2015.)

History: En. Sec. 1, Ch. 315, L. 2015.

Part 5
Uninsured Employers

Part Cross-References
Definitions, 39-71-116.
Employer defined, 39-71-117.
Employee defined, 39-71-118.
Injury defined, 39-71-119.

39-71-501. Definition of uninsured employer.

For the purposes of 39-71-501, 39-71-503 through 39-71-511, 39-71-515 through
39-71-520, and 39-71-541, “uninsured employer” means an employer who has not
properly complied with the provisions of 39-71-401.

History: En. 92-212 by Sec. 4, Ch. 550, L. 1977; R.C.M. 1947, 92-212(part); amd. Sec. 62, Ch.

397, L. 1979; amd. Sec. 179, Ch. 42, L. 1997; amd. Sec. 7, Ch. 377, L. 1999; amd. Sec. 11, Ch.
112, L. 2009.

39-71-502. Repealed.
Sec. 22, Ch. 377, L. 1999.

History: En. 92-212 by Sec. 4, Ch. 550, L. 1977; R.C.M. 1947, 92-212(part); amd. Sec. 13, Ch.
464, L. 1987; amd. Sec. 9, Ch. 276, L. 1997.

39-71-503. Uninsured employers’ fund - purpose and administration of fund -
maintaining balance for administrative costs - appropriation.

(1) There is created an uninsured employers’ fund in the state special revenue
account to pay:
(a) to an injured employee of an uninsured employer the same benefits
the employee would have received if the employer had been properly
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enrolled under compensation plan No. 1, 2, or 3, except as provided in
subsection (3);
(b) the costs of investigating and prosecuting workers’ compensation fraud
under 2-15-2015; and
(c) the expenses incurred by the department in administering the uninsured
employers’ fund.
(2) The department may refer to the workers’ compensation fraud office,
established in 2-15-2015, cases involving;:
(a) false or fraudulent claims for benefits; and
(b) criminal violations of 45-7-501.
(3) (a) Except as provided in subsection (3)(b), surpluses and reserves may
not be kept for the fund. The department shall make payments that it
considers appropriate as funds become available from time to time. The
payment of weekly disability benefits takes precedence over the payment
of medical benefits. Lump-sum payments of future projected benefits,
including impairment awards, may not be made from the fund. The board of
investments shall invest the money of the fund, and the investment income
must be deposited in the fund.
(b) The department shall maintain at least a 3-month balance based on
projected budget costs for administration of the fund. The balance
for administrative costs may be used by the department only in
administering the fund.
(c) The maximum aggregate medical benefits expenditure that may
be made from the fund may not exceed $100,000 for any single
claim regardless of whether the claim arises from an injury or an
occupational disease.
(4) The amounts necessary for the payment of benefits from the fund are
statutorily appropriated, as provided in 17-7-502, from the fund.
History: En. 92-212 by Sec. 4, Ch. 550, L. 1977; R.C.M. 1947, 92-212(part); amd. Sec. 14, Ch.
464, L. 1987; amd. Sec. 64, Ch. 613, L. 1989; amd. Sec. 5, Ch. 555, L. 1993; amd. Sec. 9, Ch.
516, L. 1995; amd. Sec. 6, Ch. 310, L. 1997; amd. Sec. 35, Ch. 422, L. 1997; amd. Sec. 8, Ch.
377, L. 1999; amd. Sec. 18, Ch. 389, L. 1999; amd. Sec. 2, Ch. 193, L. 2003; amd. Sec. 4, Ch.
48, L. 2007.

Cross-References
Investments, Title 17, ch. 6, part 2.

39-71-504. Funding of fund - option for agreement between department and
injured employee.

The fund is funded in the following manner:

(1) (a) The department may require that the uninsured employer pay to the fund a
penalty of either up to double the premium amount the employer would have
paid on the payroll of the employer’s workers in this state if the employer
had been enrolled with compensation plan No. 3 or $200, whichever is
greater. In determining the premium amount for the calculation of the
penalty under this subsection, the department shall make an assessment
based on how much premium would have been paid on the employer’s
past 3-year payroll for periods within the 3 years when the employer was
uninsured.
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(b) The fund shall collect from an uninsured employer an amount equal to
all benefits paid or to be paid from the fund to or on behalf of an injured
employee of the uninsured employer.

(c) In addition to any amounts recovered under subsections (1)(a) and (1)

(b), the fund shall collect a penalty of $200 from an employer that fails to
obtain Montana workers’ compensation insurance within 30 days of notice
of the requirement.

(2) (a) An uninsured employer that fails to make timely penalty or claim
reimbursement payments required under this part must be assessed a late
fee of $50 for each late payment.

(b) Any unpaid balance owed to the fund under this part must accrue interest
at 12% a year or 1% a month or fraction of a month. Interest on unpaid
balances accrues from the date of the original billing.

(c) Late fees and interest assessed pursuant to this subsection (2) must
be deposited into the fund for payment of administrative expenses
and benefits.

(3) The department may enter into an agreement with the injured employee or the
employee’s beneficiaries to assign to the employee or the beneficiaries all or
part of the funds collected by the department from the uninsured employer
pursuant to subsection (1)(b).

History: En. 92-212 by Sec. 4, Ch. 550, L. 1977; R.C.M. 1947, 92-212(2); amd. Sec. 5, Ch.
103, L. 1979; amd. Sec. 1, Ch. 601, L. 1985; amd. Sec. 64, Ch. 613, L. 1989; amd. Sec. 1, Ch.
661, L. 1991; amd. Sec. 10, Ch. 516, L. 1995; amd. Sec. 3, Ch. 284, L. 1997; amd. Sec. 7, Ch.
310, L. 1997; amd. Sec. 3, Ch. 193, L. 2003; amd. Sec. 4, Ch. 69, L. 2005.

39-71-505. Applicability of other provisions of chapter to fund.

All appropriate provisions in the Workers’ Compensation Act apply to the fund in the
same manner as they apply to compensation plans No. 1, 2, and 3.

History: En. 92-212 by Sec. 4, Ch. 550, L. 1977; R.C.M. 1947, 92-212(5).

Cross-References

Compensation plan No. 1, Title 39, ch. 71, part 21.
Compensation plan No. 2, Title 39, ch. 71, part 22.
Compensation plan No. 3, Title 39, ch. 71, part 23.

39-71-506. Lien for payment of unpaid penalties, fees, and interest - levy and
execution.

(1) (a) If, upon demand of the department, an uninsured employer refuses to
make the payments to the fund that are provided for in 39-71-504(1)(a),
(1)(c), and (2), the unpaid penalties, fees, and interest have the effect of
a judgment against the employer at the time the payments become due.
After issuing an order to the uninsured employer requiring payment of
penalties, fees, and interest and after the due process requirements of
39-71-2401(2) and (3) are satisfied, the department may issue a certificate
setting forth the amount of payment due and direct the clerk of the district
court of any county in the state to enter the certificate as a judgment on the
docket pursuant to 25-9-301. From the time the judgment is entered on the
docket, it becomes a lien upon all real property of the uninsured employer.
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2)

The department may enforce the judgment at any time within 10 years of
creation of the lien.
(b) A judgment lien filed pursuant to this section may be renewed for another
10-year period upon motion of the lienholder or by a judgment for
that purpose.
The department may settle through compromise with an uninsured employer
the amount due the fund under subsection (1).

History: En. 92-212 by Sec. 4, Ch. 550, L. 1977; R.C.M. 1947, 92-212(3); amd. Sec. 63, Ch.
397, L. 1979; amd. Sec. 64, Ch. 613, L. 1989; amd. Sec. 6, Ch. 555, L. 1993; amd. Sec. 4, Ch.
193, L. 2003; amd. Sec. 12, Ch. 112, L. 2009.

39-71-507. Department to order uninsured employer to cease operations -
noncompliance with order a misdemeanor - coordination of remedies.

(1)

2

3)

(4)

)

(6)

When the department discovers an uninsured employer, it shall order the
employer to cease operations until the employer has elected to be bound by a
compensation plan.

When the department discovers a person, business, or other entity functioning
as a prime contractor that has subcontracted for the services of an uninsured
employer, it may order the person, business, or other entity functioning as a
prime contractor to cause all operations performed by the uninsured employer
to cease at worksites controlled by the prime contractor until the uninsured
employer has elected to be bound by a compensation plan. If after 3 business
days following the order by the department the person, business, or other
entity functioning as a prime contractor has not complied with the order, the
department may order the prime contractor to cease all operations at the
affected worksites.

An employer who does not comply with the department’s order to cease
operations is guilty of a misdemeanor. Each day of violation is a separate
offense. The county attorney may prosecute a criminal action under this
subsection in the county in which the violation occurs. Prosecution under

this subsection does not bar the department from enforcing its order by a

civil action.

A person, business, or other entity functioning as a prime contractor that

does not comply with the department’s order to cease all operations is guilty
of a misdemeanor. Each day of violation is a separate offense. The county
attorney may prosecute a criminal action under this subsection in the county
in which the violation occurs. Prosecution under this subsection does not

bar the department from enforcing its order by a civil action. In addition, the
department may assess a penalty against the person, business, or other entity
functioning as a prime contractor of not more than $1,000 per day for each day
of violation.

The department may institute and maintain in the name of the state, through
the attorney general or the county attorney of the county in which the violation
occurs, an action for an injunction order or other civil remedy in district court to
enforce its order to cease operations.

The remedies provided in 39-71-506 and subsections (3) through (5) of this
section are not mutually exclusive and may be pursued concurrently.

History: En. 92-212 by Sec. 4, Ch. 550, L. 1977; R.C.M. 1947, 92-212(6); amd. Sec. 1, Ch.
586, L. 1987; amd. Sec. 64, Ch. 613, L. 1989; amd. Sec. 11, Ch. 516, L. 1995.
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Cross-References
Misdemeanor defined, 45-2-101.
Penalty when no penalty specified, 46-18-212.

39-71-508. Coordination of remedies - limitation of liability of employee to third-
party providers - rights of third-party providers.

(1) An employee who suffers an injury arising out of and in the course of
employment while working for an uninsured employer, as defined in 39-71-501,
or an employee’s beneficiaries in injuries resulting in death may pursue all
remedies concurrently, including but not limited to:

(a) a claim for benefits from the uninsured employers’ fund;

(b) a damage action against the employer in accordance with 39-71-509;
(c) an independent action against an employer as provided in 39-71-515; or
(d) any other civil remedy provided by law.

(2) An employee who is entitled to recover under this part is not liable to any third-
party provider for services provided to the employee that are not reimbursed by
the uninsured employers’ fund.

(3) A third-party provider that is not fully reimbursed by the uninsured employers’
fund for services provided to an injured employee may bring an action directly
against the uninsured employer for the amount of services that were not paid
by the uninsured employers’ fund.

History: En. 92-213 by Sec. 5, Ch. 550, L. 1977; R.C.M. 1947, 92-213(part); amd. Sec. 2, Ch.
601, L. 1985; amd. Sec. 5, Ch. 48, L. 2007.

39-71-509. Action against uninsured employer - limitation of
employer’s defenses.

If an injured employee or the employee’s beneficiaries bring an action to recover

damages for personal injuries sustained or for death resulting from personal injuries

sustained, it is not a defense for the employer that the:

(1) employee was negligent unless the negligence was willful;

(2) injury was caused by the negligence of a fellow employee; or

(3) employee had assumed the risks inherent in, incident to, or arising out of the
employee’s employment or arising from the failure of the employer to provide
and maintain a reasonably safe place to work or reasonably safe tools or
appliances.

History: En. 92-213 by Sec. 5, Ch. 550, L. 1977; R.C.M. 1947, 92-213(part); amd. Sec. 5, Ch.
601, L. 1985; amd. Sec. 1545, Ch. 56, L. 2009.

39-71-510. Limitation on benefit entitlement under fund.

(1) Notwithstanding the provisions of 39-71-407, 39-71-503, and subsection (2)
of this section, injured employees or an employee’s beneficiaries who pursue
a claim for benefits from the uninsured employers’ fund are not granted an
entitlement by this state for full workers’ compensation benefits from the
fund. Benefits from the fund must be paid in accordance with the money in
the fund. If the department determines at any time that the money in the fund
is not adequate to fully pay all claims, the department may make appropriate
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proportionate reductions in benefits to all claimants. The reductions do not
entitle claimants to retroactive reimbursements in the future.

(2) The maximum medical benefits entitlement for any single claim against the fund
is limited to an aggregate amount of $100,000.

History: En. 92-213 by Sec. 5, Ch. 550, L. 1977; R.C.M. 1947, 92-213(2); amd. Sec. 64, Ch.

397, L. 1979; amd. Sec. 4, Ch. 601, L. 1985; amd. Sec. 64, Ch. 613, L. 1989; amd. Sec. 9, Ch.
377, L. 1999; amd. Sec. 6, Ch. 48, L. 2007.

39-71-511. Setoffs to claim against fund.

A claim for benefits from the uninsured employers’ fund must be discharged, finally
or periodically, to the extent that an employee or the employee’s beneficiaries
receive actual monetary compensation by judgment or settlement from the
uninsured employer, a third party who shares liability as defined in 39-71-412, or a
fellow employee who shares liability as defined in 39-71-413.

History: En. Sec. 3, Ch. 601, L. 1985.
39-71-512 through 39-71-514 reserved.

39-71-515. Independent cause of action.

(1) Aninjured employee or the employee’s beneficiaries have an independent
cause of action against an uninsured employer for failure to be enrolled in a
compensation plan as required by this chapter.

(2) In an action described in subsection (1), prima facie liability of the
uninsured employer exists if the claimant proves, by a preponderance of the
evidence, that:

(a) the employer was required by law to be enrolled under compensation plan
No. 1, 2, or 3 with respect to the claimant; and
(b) the employer was not enrolled on the date of the injury or death.

(3) Itis not a defense to an action that the employee had knowledge of or
consented to the employer’s failure to carry insurance or that the employee was
negligent in permitting the failure to exist.

(4) The amount of recoverable damages in an action is the amount of
compensation that the employee would have received had the employer been
properly enrolled under compensation plan No. 1, 2, or 3.

(5) A plaintiff who prevails in an action brought under this section is entitled to
recover reasonable costs and attorney fees incurred in the action, in addition
to damages.

History: En. Sec. 6, Ch. 601, L. 1985; amd. Sec. 1546, Ch. 56, L. 2009.

Cross-References
Costs and attorney fees, Title 25, ch. 10.

39-71-516. District court venue and jurisdiction for independent cause of action.

An injured employee or an employee’s beneficiaries pursuing an independent cause
of action pursuant to 39-71-515 shall bring the action in the district court in the
district where the claimant resides or where the alleged violation occurred. The
court may grant interim relief that it considers appropriate, including but not limited

2019 MCA 2019 Blue Book Edition



85 Workers’ Compensation 39-71-517

to injunctive relief, attachment, or receivership. The court may request the workers’
compensation judge to determine the amount of recoverable damages due to
the employee.

History: En. Sec. 7, Ch. 601, L. 1985; amd. Sec. 12, Ch. 516, L. 1995.

Cross-References

Venue generally, Title 25, ch. 2.
Attachment, Title 27, ch. 18.
Injunctions, Title 27, ch. 19.
Receivership, Title 27, ch. 20.

39-71-517. Requirement to serve papers.

In pursuing remedies under 39-71-501, 39-71-503 through 39-71-511, and 39-
71-515 through 39-71-520, an injured employee or the employee’s beneficiaries
shall serve all pleadings and all other litigation papers on the department and
the uninsured employer, regardless of whether the department or the uninsured
employer is a party to the particular action to which the papers relate.

History: En. Sec. 8, Ch. 601, L. 1985; amd. Sec. 64, Ch. 613, L. 1989; amd. Sec. 180, Ch. 42,
L. 1997; amd. Sec. 10, Ch. 377, L. 1999.

39-71-518. Setoffs against remaining liability.

Any actual monetary compensation received by judgment or settlement by the
injured employee or the employee’s beneficiaries under 39-71-509 or 39-71-515
may be offset by the uninsured employer against the employer’s remaining liability
under those sections.

History: En. Sec. 9, Ch. 601, L. 1985; amd. Sec. 1547, Ch. 56, L. 2009.

39-71-519. Settlement.

The department, the uninsured employer, the injured employee or the employee’s
beneficiaries, a third party who shares liability as defined in 39-71-412, or a fellow
employee who shares liability as defined in 39-71-413 may enter into a settlement
agreement to finally settle the rights and liabilities under 39-71-501, 39-71-503
through 39-71-511, and 39-71-515 through 39-71-520 of any or all of the parties.
The settlement is subject to department approval in accordance with 39-71-741.

History: En. Sec. 10, Ch. 601, L. 1985; amd. Sec. 64, Ch. 613, L. 1989; amd. Sec. 181, Ch. 42,
L. 1997; amd. Sec. 11, Ch. 377, L. 1999.

39-71-520. Time limit to appeal to mediation - petitioning workers’
compensation court - failure to settle or petition.

(1) A dispute concerning uninsured employers’ fund benefits must be appealed to
mediation within 90 days from the date of the determination by the department
or the determination is considered final.

(2) (a) If the parties fail to reach a settlement through the mediation process, any

party who disagrees with the department’s determination may file a petition
before the workers’ compensation court.
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(b) A party’s petition must be filed within 60 days of the mailing of the
mediator’s report provided for in 39-71-2411 unless the parties stipulate in
writing to a longer time period for filing the petition.

(c) If a settlement is not reached through mediation and a petition is not filed
within 60 days of the mailing of the mediator’s report, the determination by
the department is final.

(d) A mediator’s report is not a determination by the department for the
purposes of this section. A determination by the department is final if an
appeal to mediation described in subsection (1) or a petition described in
subsection (2)(a) is not filed within the required time period.

History: En. Sec. 19, Ch. 555, L. 1993; amd. Sec. 5, Ch. 193, L. 2003; amd. Sec. 13, Ch.
112, L. 2009.

39-71-521. Burden of proof - insurance coverage.

(1) In a proceeding brought by the department or an employer to resolve the
issue of the existence of workers’ compensation insurance coverage for that
employer, the initial burden of proof is on the department to demonstrate that:
(a) the employer is required to have workers’ compensation insurance

coverage; and

(b) either:

(i) the database of the recognized agent providing proof of coverage
indicates that no coverage is reported by an insurer to cover the
employer’s Montana operations; or

(i) the department confirms with the insurer that reported coverage for the
employer that the policy previously covering the employer's Montana
operations has been canceled by that insurer.

(2) The burden then shifts to the employer to demonstrate that the employer is
not required either to have workers’ compensation insurance coverage or to
produce a valid workers’ compensation insurance policy covering the employer’s
Montana operations during the period of time in question. A valid workers’
compensation insurance policy is one acknowledged by the insurer to be valid
or adjudged to be valid by a court of competent jurisdiction.

History: En. Sec. 1, Ch. 214, L. 2001.

39-71-522. Inspection of construction sites — public policy - penalty.

(1) In recognition of the benefit of fair competition among business competitors
and the public policy of this state providing for enforcement of workers’
compensation insurance coverage requirements, the legislature finds that it
is reasonable to allow access by authorized employees of the department
onto construction sites for the purpose of determining whether workers are
appropriately covered by workers’ compensation insurance or a valid exemption
from insurance coverage.

(2) In order to determine if proper workers’ compensation insurance coverage is in
place or if a valid exemption is held by a worker present on a construction site,
authorized employees of the department may enter onto any construction site
for which a construction permit is required or has been issued.

(3) Upon presentation of proper credentials, department employees must be
admitted to a construction site to:
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(a) gather information relating to compliance with the coverage requirements of
this chapter; and

(b) when appropriate, issue a notice of violation to a person who is in violation
of 39-71-419.

(4) This section does not authorize the department’s employees to engage
in a breach of the peace. The department may request the assistance
of appropriate local law enforcement agencies to peaceably enter a
construction site.

(5) A person who purposely or knowingly restricts the access to a construction site
by a credentialed department employee or who obstructs the employee in the
performance of the employee’s duties under this section commits the offense
of obstruction of a public servant as provided in 45-7-302.

(6) As used in this section, the following definitions apply:

(a) “Construction permit” means any permit that can be issued pursuant to
Title 50, chapter 60, and includes:
(iy a boiler permit;
(i) a building permit;
(iii) an electrical permit;
(iv) an elevator permit;
(v) a mechanical permit; or
(vi) a plumbing permit.
(b) “Construction site” means any parcel of real property where work is being
performed for which a construction permit is required or has been issued.

History: En. Sec. 1, Ch. 48, L. 2007.
39-71-523 and 39-71-524 reserved.

39-71-525. Confidentiality of records — exception for use by public employees.

Information obtained from any individual under this part is confidential and may not
be disclosed, sold, or opened to public inspection except to department employees
when necessary to allow them to perform their public duties under this chapter or to
provide relevant and necessary information to other public entities or pursuant to a
subpoena issued upon a showing of compelling state interest.

History: En. Sec. 21, Ch. 377, L. 1999; amd. Sec. 22, Ch. 416, L. 2005.
39-71-526 through 39-71-530 reserved.

39-71-531. Repealed.
Sec. 9, Ch. 172, L. 1997; Sec. 13, Ch. 310, L. 1997.
History: En. Sec. 1, Ch. 467, L. 1993.

39-71-532. Repealed.
Sec. 9, Ch. 172, L. 1997; Sec. 13, Ch. 310, L. 1997.
History: En. Sec. 2, Ch. 467, L. 1993; amd. Sec. 46, Ch. 18, L. 1995.
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39-71-533. Repealed.
Sec. 9,Ch. 172, L. 1997; Sec. 13, Ch. 310, L. 1997.
History: En. Sec. 3, Ch. 467, L. 1993.

39-71-534. Repealed.
Sec. 9,Ch. 172, L. 1997; Sec. 13, Ch. 310, L. 1997.
History: En. Sec. 4, Ch. 467, L. 1993.

39-71-535. Collection of penalties, claim costs, late fees, and interest - liability
for payment of collection costs.

(1) If the department is unable to collect penalties, claim costs, late fees, or
interest assessed pursuant to the provisions of this part, the department may
assign the debt to a collection service or transfer the debt to the department of
revenue pursuant to Title 17, chapter 4, part 1.

(2) (a) The reasonable collection costs of a collection service, if approved by the
department, or assistance costs charged the department by the department
of revenue pursuant to 17-4-103(3) may be added to the debt for which
collection is being sought.

(b) (i) All money collected by the department of revenue is subject to the
provisions of 17-4-106.

(if) Al money collected by a collection service must be paid to the
department, except that the collection service may retain those
collection costs or, if the total debt is not collected, that portion of
collection costs that are approved by the department.

History: En. Sec. 6, Ch. 193, L. 2003.
39-71-536 through 39-71-540 reserved.

39-71-541. Uninsured employer as party to benefits disputes - indemnification
by uninsured employer for benefits paid - lien for payment - levy and execution.

(1) An uninsured employer or an employer alleged to be uninsured is a party to all
disputes concerning any benefits for which the employer may become obligated
to indemnify the department pursuant to 39-71-504(1)(b).

(2) (a) After mediation pursuant to department rules, an uninsured employer or an
employer alleged to be uninsured is joined as a party when a dispute over
benefits is brought before the workers’ compensation judge pursuant to
39-71-2905.

(b) The workers’ compensation judge may enter a judgment, including a default
judgment, requiring an uninsured employer to indemnify the department
with respect to any benefits paid or ordered payable by the department in
relation to the claim.

(c) If a judgment ordered under subsection (2)(b) includes a specific amount
paid or ordered payable, the department may issue to the uninsured
employer a certificate listing the amount of payment due and directing the
clerk of the district court of any county in the state to enter the certificate
as a judgment on the docket pursuant to 25-9-301. The judgment becomes
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3)

4)
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a lien on all real property of the uninsured employer from the time of being
entered on the docket.
(a) An uninsured employer is obligated to make claim reimbursements as
provided in 39-71-504(1)(b), plus the interest and other charges assessed
on the claim reimbursement as provided in 39-71-504(2), when demand for
those payments is made to the uninsured employer.
If the uninsured employer does not make the payments and does not
dispute the obligation in the manner provided by 39-71-520, the department
may issue a certificate listing the amount of payment due and directing the
clerk of the district court of any county in the state to enter the certificate
as a judgment on the docket pursuant to 25-9-301. The judgment becomes
a lien on all real property of the uninsured employer from the time of being
entered on the docket.
A judgment lien filed pursuant to this section may be renewed for another 10-
year period upon motion of the lienholder or by a judgment for that purpose.

=

History: En. Sec. 3, Ch. 112, L. 2009.

Part 6
Claims for Benefits

Part Cross-References
Definitions, 39-71-116.
Employer defined, 39-71-117.
Employee defined, 39-71-118.
Injury defined, 39-71-119.

39-71-601. Statute of limitation on presentment of claim - waiver.

(1)

Except for a claim for benefits for occupational diseases pursuant to
subsections (3) and (4), all claims in the case of personal injury or death must
be forever barred unless signed by the claimant or the claimant’s representative
and presented in writing to the employer, the insurer, or the department within
12 months from the date of the happening of the accident, either by the
claimant or someone legally authorized to act on the claimant’s behalf.

The insurer may waive the time requirement up to an additional 24 months
upon a reasonable showing by the claimant of:

(a) lack of knowledge of disability;

(b) latent injury; or

(c) equitable estoppel.

When a claimant seeks benefits for an occupational disease, the claimant’s
claims for benefits must be in writing, signed by the claimant or the claimant’s
representative, and presented to the employer, the employer’s insurer, or the
department within 1 year from the date that the claimant knew or should have
known that the claimant’s condition resulted from an occupational disease.
When a beneficiary seeks benefits under this chapter, claims for death benefits
must be presented in writing to the employer, the employer’s insurer, or the
department within 1 year from the date that the beneficiary knew or should
have known that the decedent’s death was related to an occupational disease.
Any dispute regarding the statute of limitations for filing time is considered

a dispute that, after mediation pursuant to department rules, is subject to
jurisdiction of the workers’ compensation court.
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History: En. Sec. 10, Ch. 96, L. 1915; amd. Sec. 3, Ch. 100, L. 1919; re-en. Sec. 2899, R.C.M.
1921; amd. Sec. 1, Ch. 34, L. 1935; re-en. Sec. 2899, R.C.M. 1935; amd. Sec. 1, Ch. 264, L.
1973; R.C.M. 1947, 92-601; amd. Sec. 1, Ch. 254, L. 1989; amd. Sec. 64, Ch. 613, L. 1989;
amd. Sec. 24, Ch. 619, L. 1993; amd. Sec. 16, Ch. 442, L. 1999; amd. Sec. 23, Ch. 416, L.
2005; amd. Sec. 14, Ch. 112, L. 2009.

39-71-602. Statute of limitation not to apply during minority or mental
incompetency unless guardian appointed.

No limitation of time as provided in 39-71-601 or in this chapter, known as the
Workers’ Compensation Act, shall run as against any injured worker who is mentally
incompetent and without a guardian or an injured minor under 18 years of age who
may be without a parent or guardian. A guardian in either case may be appointed

by any court of competent jurisdiction, in which event the period of limitations as
provided for in 39-71-601 shall begin to run on the date of appointment of such
guardian or when such minor arrives at 18 years of age, whichever date is earlier.

History: En. Sec. 10, Ch. 96, L. 1915; re-en. Sec. 2900, R.C.M. 1921; amd. Sec. 9, Ch. 121,
L. 1925; re-en. Sec. 2900, R.C.M. 1935; amd. Sec. 1, Ch. 79, L. 1939; amd. Sec. 5, Ch. 235, L.
1947; R.C.M. 1947, 92-602; amd. Sec. 65, Ch. 397, L. 1979.

Cross-References
Person under disability - statute of limitations extended, 27-2-401.
Persons under disability — guardianship and conservatorship, Title 72, ch. 5.

39-71-603. Notice of injuries other than death to be submitted within 30 days
- exception.

(1) A claim to recover benefits under the Workers’ Compensation Act for injuries
not resulting in death may not be considered compensable unless, within
30 days after the occurrence of the accident that is claimed to have caused
the injury, notice of the time and place where the accident occurred and the
nature of the injury is given to the employer or the employer’s insurer by the
injured employee or someone on the employee’s behalf. Actual knowledge of
the accident and injury on the part of the employer or the employer's managing
agent or superintendent in charge of the work in which the injured employee
was engaged at the time of the injury is equivalent to notice.

(2) If a sole proprietor, partner, manager of a manager-managed limited liability
company, member of a member-managed limited liability company, or corporate
officer covered under this chapter is injured in an accident, the sole proprietor,
partner, manager, member, or corporate officer or an appointed designee shall,
within 30 days, notify the insurer of the time and location of the accident and
the nature of the injury.

(3) This section does not apply to occupational diseases.

History: En. Sec. 17, Ch. 96, L. 1915; re-en. Sec. 2933, R.C.M. 1921; amd. Sec. 7, Ch. 177,
L. 1929; re-en. Sec. 2933, R.C.M. 1935; amd. Sec. 9, Ch. 234, L. 1957; R.C.M. 1947, 92-807;
amd. Sec. 6, Ch. 103, L. 1979; amd. Sec. 66, Ch. 397, L. 1979; amd. Sec. 1, Ch. 352, L. 1987;

amd. Sec. 9, Ch. 243, L. 1995; amd. Sec. 24, Ch. 416, L. 2005.
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39-71-604. Application for compensation - disclosure and communication
without prior notice of health care information.

(1) If a worker is entitled to benefits under this chapter, the worker shall file with
the insurer all reasonable information needed by the insurer to determine
compensability. It is the duty of the worker’s attending physician to lend all
necessary assistance in making application for compensation and proof of
other matters that may be required by the rules of the department without
charge to the worker. The filing of forms or other documentation by the
attending physician does not constitute a claim for compensation.

(2) A signed claim for workers’ compensation or occupational disease benefits
authorizes disclosure to the workers’ compensation insurer, as defined in 39-
71-116, or to the agent of a workers’ compensation insurer by the health care
provider. The disclosure authorized by this subsection authorizes the physician
or other health care provider to disclose or release only information relevant
to the claimant’s condition. Health care information relevant to the claimant’s
condition may include past history of the complaints of or the treatment of a
condition that is similar to that presented in the claim, conditions for which
benefits are subsequently claimed, other conditions related to the same body
part, or conditions that may affect recovery. A release of information related
to workers’ compensation must be consistent with the provisions of this
subsection. Authorization under this section is effective only as long as the
claimant is claiming benefits. This subsection may not be construed to restrict
the scope of discovery or disclosure of health care information, as allowed
under the Montana Rules of Civil Procedure, by the workers’ compensation
court or as otherwise provided by law.

(3) A signed claim for workers’ compensation or occupational disease benefits
or a signed release authorizes a workers’ compensation insurer, as defined in
39-71-116, or the agent of the workers’ compensation insurer to communicate
with a physician or other health care provider about relevant health care
information, as authorized in subsection (2), by telephone, letter, electronic
communication, in person, or by other means, about a claim and to receive from
the physician or health care provider the information authorized in subsection
(2) without prior notice to the injured employee, to the employee’s authorized
representative or agent, or in the case of death, to the employee’s personal
representative or any person with a right or claim to compensation for the
injury or death.

(4) If death results from an injury, the parties entitled to compensation or
someone in their behalf shall file a claim with the insurer. The claim must be
accompanied with proof of death and proof of relationship, showing the parties
entitled to compensation, certificate of the attending physician, if any, and such
other proof as may be required by the department.

History: (1)En. Sec. 40, Ch. 96, L. 1915; re-en. Sec. 3006, R.C.M. 1921, re-en. Sec. 3006,
R.C.M. 1935; amd. Sec. 6, Ch. 213, L. 1945; amd. Sec. 78, Ch. 23, L. 1975; Sec. 92-1118,
R.C.M. 1947; (2)En. Sec. 40, Ch. 96, L. 1915; re-en. Sec. 3008, R.C.M. 1921; re-en. Sec. 3008,
R.C.M. 1935; amd. Sec. 80, Ch. 23, L. 1975; Sec. 92-1120, R.C.M. 1947; R.C.M. 1947, 92-1118,
92-1120; amd. Sec. 7, Ch. 103, L. 1979; amd. Sec. 2, Ch. 525, L. 1987; amd. Sec. 22, Ch. 613,
L. 1989; amd. Sec. 4, Ch. 558, L. 1991; amd. Sec. 1, Ch. 464, L. 2003.

2019 Blue Book Edition 2019 MCA



39-71-605 Labor 92

39-71-605. Examination of employee by physician - effect of refusal to submit to
examination - report and testimony of physician - cost.

(1)

2

3)

(4)

(a) Whenever in case of injury the right to compensation under this chapter
would exist in favor of any employee, the employee shall, upon the written
request of the insurer, submit from time to time to examination by a
physician, psychologist, or panel that must be provided and paid for by the
insurer and shall likewise submit to examination from time to time by any
physician, psychologist, or panel selected by the department or as ordered
by the workers’ compensation judge.

(b) The request or order for an examination must fix a time and place for
the examination, with regard for the employee’s convenience, physical
condition, and ability to attend at the time and place that is as close to the
employee’s residence as is practical. An examination that is conducted by a
physician, psychologist, or panel licensed in another state is not precluded
under this section. The employee is entitled to have a physician present
at any examination. If the employee, after written request, fails or refuses
to submit to the examination or in any way obstructs the examination, the
employee’s right to compensation must be suspended and is subject to the
provisions of 39-71-607. Any physician, psychologist, or panel employed by
the insurer or the department who makes or is present at any examination
may be required to testify as to the results of the examination.

In the event of a dispute concerning the physical condition of a claimant or the

cause or causes of the injury or disability, if any, the department or the workers’

compensation judge, at the request of the claimant or insurer, as the case

may be, shall require the claimant to submit to an examination as it considers

desirable by a physician, psychologist, or panel within the state or elsewhere

that has had adequate and substantial experience in the particular field of
medicine concerned with the matters presented by the dispute. The physician,
psychologist, or panel making the examination shall file a written report of
findings with the claimant and insurer for their use in the determination of the
controversy involved. The requesting party shall pay the physician, psychologist,
or panel for the examination.

As used in this section, a panel includes a practitioner having substantial

experience in the field of medicine concerned with the matters presented by the

dispute and whose licensure would qualify the practitioner to act as a treating
physician, as defined in 39-71-116, and may include a psychologist.

A claimant is required, upon a written request of an insurer, to submit to

a functional capacities evaluation conducted by a licensed physical or

occupational therapist.

History: (1)En. Sec. 13, Ch. 96, L. 1915; re-en. Sec. 2906, R.C.M. 1921; re-en. Sec. 2906,
R.C.M. 1935; amd. Sec. 16, Ch. 23, L. 1975; Sec. 92-609, R.C.M. 1947; (2)En. Sec. 10, Ch. 234,
L. 1957; amd. Sec. 27, Ch. 23, L. 1975; Sec. 92-814.1, R.C.M. 1947; R.C.M. 1947, 92-609,
92-814.1; amd. Sec. 1, Ch. 422, L. 1985; amd. Sec. 15, Ch. 464, L. 1987; amd. Sec. 64, Ch.
613, L. 1989; amd. Sec. 5, Ch. 558, L. 1991; amd. Sec. 3, Ch. 619, L. 1993; amd. Sec. 10, Ch.
276, L. 1997; amd. Sec. 1, Ch. 218, L. 1999; amd. Sec. 12, Ch. 377, L. 1999; amd. Sec. 1, Ch.
141, L. 2005.
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39-71-606. Insurer to accept or deny claim within 30 days of receipt — notice of
benefits and entitlements to claimants — notice of denial — notice of reopening
— notice to employer — employer’s right to loss information.

(1) Each insurer under any plan for the payment of workers’ compensation benefits
shall, within 30 days of receipt of a claim for compensation signed by the
claimant or the claimant’s representative, either accept or deny the claim and, if
denied, shall inform the claimant and the department in writing of the denial.

(2) The department shall make available to insurers for distribution to claimants
sufficient copies of a document describing current benefits and entitlements
available under Title 39, chapter 71. On receipt of a claim, each insurer shall
promptly notify the claimant in writing of potential benefits and entitlements
available by providing the claimant a copy of the document prepared by the
department.

(3) Each insurer under plan No. 2 or No. 3 for the payment of workers’
compensation benefits shall notify the employer of the reopening of the
claim within 14 days after the reopening of a claim for the purpose of paying
compensation benefits.

(4) (@) When requested by an employer that an insurer currently insures or has

insured in the immediately preceding 5 years or when requested by the

employer’s designated insurance producer, an insurer shall provide the loss
information listed in subsection (4)(b) within 10 days of the request.

Loss information provided under this subsection (4) must include for the

period requested:

(i) all date of injury or occupational disease data for the employer’s claims;

(i) payment data on the employer’s closed claims; and

(ili) payment data and loss reserve amounts on the employer’s open claims,
including all compensation benefits that are ongoing and are being
charged against that employer’s account.

(c) The information provided under this subsection (4) is confidential insurance
information. The information may be used by the employer for internal
management purposes or for procuring insurance products but may not
be disclosed for any other purpose without the express written consent of
the insurer.

(5) Failure of an insurer to comply with the time limitations required in subsections
(1) and (3) does not constitute an acceptance of a claim as a matter of law.
However, an insurer who fails to comply with 39-71-608 or subsections (1) and
(3) of this section may be assessed a penalty under 39-71-2907 if a claim is
determined to be compensable by the workers’ compensation court.

History: En. Sec. 1, Ch. 477, L. 1973; amd. Sec. 1, Ch. 173, L. 1974; R.C.M. 1947, 92-
615(part); amd. Sec. 1, Ch. 122, L. 1981; amd. Sec. 64, Ch. 613, L. 1989; amd. Sec. 22, Ch.
619, L. 1993; amd. Sec. 13, Ch. 630, L. 1993; amd. Sec. 11, Ch. 276, L. 1997; amd. Sec. 2, Ch.
267, L.2015.

S

39-71-607. Suspension of payments by insurer pending receipt of medical
information.

Under rules adopted by the department, an insurer may suspend compensation
payments pending the receipt of medical information when an injured worker
unreasonably fails to keep scheduled medical appointments. If, after a medical
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examination, the injured worker is released to return to work, the worker forfeits the
right to any suspended benefits.

History: En. Sec. 2, Ch. 477, L. 1973; amd. Sec. 2, Ch. 173, L. 1974; R.C.M. 1947, 92-
616(part); amd. Sec. 64, Ch. 613, L. 1989; amd. Sec. 4, Ch. 619, L. 1993.

39-71-608. Payments within 30 days by insurer without admission of liability or
waiver of defense authorized - notice - limitations on payments over 90 days.

(1) An insurer may, after written notice to the claimant and the department, make
payment of compensation benefits within 30 days of receipt of a claim for
compensation without the payments being construed as an admission of
liability or a waiver of any right of defense.

(2) An insurer may not make payments pursuant to this section for more than 90
days without:

(a) written consent of the claimant; or
(b) approval of the department.

History: En. Sec. 1, Ch. 477, L. 1973; amd. Sec. 1, Ch. 173, L. 1974; R.C.M. 1947, 92-
615(part); amd. Sec. 64, Ch. 613, L. 1989; amd. Sec. 7, Ch. 103, L. 2005.

39-71-609. Denial of claim after payments made or termination of all benefits
or reduction to partial benefits by insurer - 14-day notice required - criteria for
conversion of benefits.

(1) Except as provided in subsection (2), if an insurer determines to deny a claim
on which payments have been made under 39-71-608 during a time of further
investigation or, after a claim has been accepted, terminates all biweekly
compensation benefits, it may do so only after 14 days’ written notice to the
claimant, the claimant’s authorized representative, if any, and the department.
For injuries occurring prior to July 1, 1987, an insurer shall give 14 days’ written
notice to the claimant before reducing benefits from total to partial. However, if
an insurer has knowledge that a claimant has returned to work, compensation
benefits may be terminated as of the time the claimant returned to work.

(2) Temporary total disability benefits may be terminated on the date that the
worker has been released to return to work in some capacity. Unless the
claimant is found, at maximum healing, to be without a permanent physical
impairment from the injury, the insurer, prior to converting temporary total
disability benefits or temporary partial disability benefits to permanent partial
disability benefits:

(a) must have a physician’s determination that the claimant has reached
medical stability;

(b) must have a physician’s determination of the claimant’s physical restrictions
resulting from the industrial injury;

(c) must have a physician’s determination, based on the physician’s knowledge
of the claimant’s job analysis prepared by a rehabilitation provider, that the
claimant can return to work, with or without restrictions, on the job on which
the claimant was injured or on another job for which the claimant is suited
by age, education, work experience, and physical condition;

(d) shall give notice to the claimant of the insurer’s receipt of the report of the
physician’s determinations required pursuant to subsections (2)(a) through
(2)(c). The notice must be attached to a copy of the report.
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History: En. Sec. 1, Ch. 477, L. 1973; amd. Sec. 1, Ch. 173, L. 1974; R.C.M. 1947, 92-
615(part); amd. Sec. 8, Ch. 103, L. 1979; amd. Sec. 5, Ch. 333, L. 1989; amd. Sec. 64, Ch. 613,
L. 1989; amd. Sec. 10, Ch. 243, L. 1995; amd. Sec. 1, Ch. 174, L. 2001.

39-71-610. Termination of benefits by insurer — department order to pay
disputed benefits prior to hearing or mediation - limitation on order - right of
reimbursement.

If an insurer terminates biweekly compensation benefits and the termination of
compensation benefits is disputed by the claimant, the department may, upon
written request, order an insurer to pay additional biweekly compensation benefits
prior to a hearing before the workers’ compensation court or prior to mediation,

but the biweekly compensation benefits may not be ordered to be paid under

this section for a period exceeding 49 days or for any period subsequent to the
date of the hearing or mediation. A party may appeal this order to the workers’
compensation court. A proceeding in the workers’ compensation court brought
pursuant to this section is a new proceeding and is not subject to mediation. If after
a hearing before the workers’ compensation court it is held that the insurer was not
liable for the compensation payments ordered by the department, the insurer has
the right to be reimbursed for the payments by the claimant.

History: En. 92-617 by Sec. 1, Ch. 124, L. 1975; R.C.M. 1947, 92-617; amd. Sec. 64, Ch. 613,
L. 1989; amd. Sec. 13, Ch. 377, L. 1999; amd. Sec. 17, Ch. 442, L. 1999; amd. Sec. 10, Ch.
214, L. 2001.

39-71-611. Costs and attorney fees payable on denial of claim or termination of
benefits later found compensable - barring of attorney fees under common fund
and other doctrines.

(1) The insurer shall pay reasonable costs and attorney fees as established by the
workers’ compensation court if:

(a) the insurer denies liability for a claim for compensation or terminates
compensation benefits;

(b) the claim is later adjudged compensable by the workers’ compensation
court; and

(c) in the case of attorney fees, the workers’ compensation court determines
that the insurer’s actions in denying liability or terminating benefits were
unreasonable.

(2) A finding of unreasonableness against an insurer made under this section does
not constitute a finding that the insurer acted in bad faith or violated the unfair
trade practices provisions of Title 33, chapter 18.

(3) Attorney fees may be awarded only under the provisions of subsection (1) and
may not be awarded under the common fund doctrine or any other action or
doctrine in law or equity.

History: En. Sec. 2, Ch. 477, L. 1973; amd. Sec. 2, Ch. 173, L. 1974; R.C.M. 1947, 92-

616(part); amd. Sec. 2, Ch. 63, L. 1979; amd. Sec. 16, Ch. 464, L. 1987; amd. Sec. 2, Ch.

464, L. 2003.

Cross-References
Attorney fees, Title 25, ch. 10, part 3.
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39-71-612. Costs and attorney fees that may be assessed against insurer by
workers’ compensation judge - barring of attorney fees under common fund or
other doctrines.

(1) If an insurer pays or submits a written offer of payment of compensation under
this chapter but controversy relates to the amount of compensation due, the
case is brought before the workers’ compensation judge for adjudication of the
controversy, and the award granted by the judge is greater than the amount paid
or offered by the insurer, reasonable attorney fees and costs as established
by the workers’ compensation judge if the case has gone to a hearing may be
awarded by the judge in addition to the amount of compensation.

(2) An award of attorney fees under subsection (1) may be made only if it is
determined that the actions of the insurer were unreasonable. Any written
offer of payment made 30 days or more before the date of hearing must be
considered a valid offer of payment for the purposes of this section.

(3) A finding of unreasonableness against an insurer made under this section does
not constitute a finding that the insurer acted in bad faith or violated the unfair
trade practices provisions of Title 33, chapter 18.

(4) Attorney fees may be awarded only under the provisions of subsections (1)
and (2) and may not be awarded under the common fund doctrine or any other
action or doctrine in law or equity.

History: En. 92-618 by Sec. 1, Ch. 187, L. 1975; R.C.M. 1947, 92-618; amd. Sec. 1, Ch. 575,
L. 1985; amd. Sec. 17, Ch. 464, L. 1987; amd. Sec. 3, Ch. 464, L. 2003; amd. Sec. 25, Ch.
416, L. 2005.

Cross-References
Attorney fees, Title 25, ch. 10, part 3.

39-71-613. Regulation of attorney fees - forfeiture of fee for noncompliance -
return of fee when claimant received benefits through fraud or deception.

(1) When an attorney represents or acts on behalf of a claimant or any other
party on any workers’ compensation claim, the attorney shall submit to the
department a contract of employment, on a form provided by the department,
stating specifically the terms of the fee arrangement between the attorney and
the claimant.

(2) The department may regulate the amount of the attorney fees in any workers’
compensation case. In regulating the amount of the fees, the department
shall consider:

(a) the benefits the claimant gained due to the efforts of the attorney;
(b) the time the attorney was required to spend on the case;

(c) the complexity of the case; and

(d) any other relevant matter the department may consider appropriate.

(3) An attorney who violates a provision of this section, a rule adopted under this
section, or an order fixing attorney fees under this section forfeits the right to
any fees that the attorney collected or was entitled to collect.

(4) If, after an attorney receives attorney fees and costs assessed against an
insurer, the claimant is convicted of having obtained benefits through fraud
or deception, the attorney fees and costs for obtaining the benefits must be
returned to the insurer by the attorney.
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(5) (a) A dispute concerning the forfeiture or return of attorney fees is considered a
dispute for which the workers’ compensation court has original jurisdiction
and is not subject to mediation or a contested case hearing.

(b) The parties to a dispute referred to in subsection (5)(a) may voluntarily
request a mediator appointed by the department and proceed to nonbinding
mediation.

History: En. 92-619 by Sec. 1, Ch. 402, L. 1975; R.C.M. 1947, 92-619; amd. Sec. 18, Ch. 464,
L. 1987; amd. Sec. 64, Ch. 613, L. 1989; amd. Sec. 1, Ch. 235, L. 1995; amd. Sec. 18, Ch. 442,
L. 1999; amd. Sec. 15, Ch. 112, L. 2009.

Cross-References
Attorney fees, Title 25, ch. 10, part 3.

39-71-614. Calculation of attorney fees - limitation.

(1) The amount of an attorney’s fee assessed against an insurer under 39-71-611
or 39-71-612 must be based exclusively on the time spent by the attorney in
representing the claimant on the issues brought to hearing. The attorney must
document the time spent, but the judge is not bound by the documentation
submitted.

(2) The judge shall determine a reasonable attorney fee and assess costs.

The hourly rate applied to the time spent must be based on the attorney’s
customary and current hourly rate for legal work performed in this state, subject
to a maximum established by the department.

(3) This section does not restrict a claimant and an attorney from entering into a
contingency fee arrangement under which the attorney receives a percentage
of the amount of compensation payments received by the claimant because
of the efforts of the attorney. However, an amount equal to any fee and costs
assessed against an insurer under 39-71-611 or 39-71-612 and this section
must be deducted from the fee an attorney is entitled to from the claimant
under a contingency fee arrangement.

History: En. Sec. 2, Ch. 575, L. 1985; amd. Sec. 19, Ch. 464, L. 1987; amd. Sec. 64, Ch.
613, L. 1989.

39-71-615. Payment of medical claims without acceptance of liability.

(1) Aninsurer may pay a medical claim that is based upon the report of a nonwage
loss injury or occupational disease without the payments being construed as an
acceptance of liability for the claim.

(2) Aninsurer shall, within 10 days of making payment under subsection (1), notify
the worker of the payment of the medical claim without acceptance of liability.

(3) Upon written request by a worker for the payment of indemnity benefits or for
a determination of liability, the insurer shall investigate the claim to determine
liability for the injury or occupational disease under 39-71-606 or 39-71-608.

History: En. Sec. 3, Ch. 243, L. 1995.
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Part 7
Compensation and Benefits Generally

Part Cross-References

Definitions, 39-71-116.

Employer defined, 39-71-117.

Employee defined, 39-71-118.

Injury defined, 39-71-119.

Workers’ compensation exempt from medical services lien, 71-3-1118.

39-71-701. Compensation for temporary total disability — exception.

1)

2
3)

(4)

(5)

(6)

Subject to the limitation in 39-71-736 and subsection (4) of this section, a
worker is eligible for temporary total disability benefits:
(a) when the worker suffers a total loss of wages as a result of an injury and
until the worker reaches maximum healing; or
(b) until the worker has been released to return to the employment in which the
worker was engaged at the time of the injury or to employment with similar
physical requirements.
The determination of temporary total disability must be supported by a
preponderance of objective medical findings.
Weekly compensation benefits for injury producing temporary total disability are
66 2/3% of the wages received at the time of the injury. The maximum weekly
compensation benefits may not exceed the state’s average weekly wage at the
time of injury. Temporary total disability benefits must be paid for the duration
of the worker’s temporary disability. The weekly benefit amount may not be
adjusted for cost of living as provided in 39-71-702(5).
If the treating physician releases a worker to return to the same, a modified, or
an alternative position that the individual is able and qualified to perform with
the same employer at an equivalent or higher wage than the individual received
at the time of injury, the worker is no longer eligible for temporary total disability
benefits even though the worker has not reached maximum healing. A worker
requalifies for temporary total disability benefits if the modified or alternative
position is no longer available to the worker for any reason except for the
worker’s incarceration as provided for in 39-71-744, resignation, or termination
for disciplinary reasons caused by a violation of the employer’s policies that
provide for termination of employment and if the worker continues to be
temporarily totally disabled, as defined in 39-71-116.
In cases in which it is determined that periodic disability benefits granted by
the Social Security Act are payable because of the injury, the weekly benefits
payable under this section are reduced, but not below zero, by an amount equal,
as nearly as practical, to one-half the federal periodic benefits for the week,
which amount is to be calculated from the date of the disability social security
entitlement.
If the claimant is awarded social security benefits, the insurer may, upon
notification of the claimant’s receipt of social security benefits, suspend
biweekly compensation benefits for a period sufficient to recover any resulting
overpayment of benefits. This subsection does not prevent a claimant and
insurer from agreeing to a repayment plan.
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(7) A worker may not receive both wages and temporary total disability benefits
without the written consent of the insurer. A worker who receives both wages
and temporary total disability benefits without written consent of the insurer is
guilty of theft and may be prosecuted under 45-6-301.

History: En. 92-701.1 by Sec. 1, Ch. 471, L. 1973; R.C.M. 1947, 92-701.1; amd. Sec. 5, Ch.
21, L. 1981; amd. Sec. 21, Ch. 464, L. 1987; amd. Sec. 4, Ch. 9, Sp. L. June 1989; amd. Sec. 1,
Ch. 52, L. 1991; amd. Sec. 5, Ch. 296, L. 1993; amd. Sec. 25, Ch. 619, L. 1993; amd. Sec. 11,
Ch. 243, L. 1995; amd. Sec. 1, Ch. 121, L. 2001.

39-71-702. Compensation for permanent total disability.

(1) If a worker is no longer temporarily totally disabled and is permanently totally
disabled, as defined in 39-71-116, the worker is eligible for permanent total
disability benefits. Permanent total disability benefits must be paid for the
duration of the worker’s permanent total disability, subject to 39-71-710.

(2) The determination of permanent total disability must be supported by a
preponderance of objective medical findings.

(3) Weekly compensation benefits for an injury resulting in permanent total
disability are 66 2/3% of the wages received at the time of the injury. The
maximum weekly compensation benefits may not exceed the state’s average
weekly wage at the time of injury.

(4) In cases in which it is determined that periodic disability benefits granted by
the Social Security Act are payable because of the injury, the weekly benefits
payable under this section are reduced, but not below zero, by an amount equal,
as nearly as practical, to one-half the federal periodic benefits for the week,
which amount is to be calculated from the date of the disability social security
entitlement.

(5) A worker’s benefit amount must be adjusted for a cost-of-living increase on the
next July 1 after 104 weeks of permanent total disability benefits have been
paid and on each succeeding July 1. The adjustment must be the percentage
increase, if any, in the state’s average weekly wage as adopted by the
department over the state’s average weekly wage adopted for the previous year.

(6) A worker may not receive both wages and permanent total disability benefits
without the written consent of the insurer. A worker who receives both wages
and permanent total disability benefits without written consent of the insurer is
guilty of theft and may be prosecuted under 45-6-301.

(7) If the claimant is awarded social security benefits, the insurer may, upon
notification of the claimant’s receipt of social security benefits, suspend
biweekly compensation benefits for a period sufficient to recover any resulting
overpayment of benefits. This subsection does not prevent a claimant and
insurer from agreeing to a repayment plan.

History: En. 92-702.1 by Sec. 1, Ch. 202, L. 1973; amd. Sec. 1, Ch. 272, L. 1974; R.C.M.
1947, 92-702.1; amd. Sec. 6, Ch. 21, L. 1981; amd. Sec. 22, Ch. 464, L. 1987; amd. Sec. 64,
Ch. 613, L. 1989; amd. Sec. 5, Ch. 9, Sp. L. June 1989; amd. Sec. 3, Ch. 574, L. 1991; amd.
Sec. 6, Ch. 296, L. 1993; amd. Sec. 27, Ch. 619, L. 1993; amd. Sec. 12, Ch. 243, L. 1995; amd.
Sec. 1, Ch. 138, L. 2003.
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39-71-703. Compensation for permanent partial disability.

(1)

2)

3)

(4)

(5)

(6)

If an injured worker suffers a permanent partial disability and is no longer
entitled to temporary total or permanent total disability benefits, the worker is
entitled to a permanent partial disability award if that worker:

(a) has an actual wage loss as a result of the injury; and

(b) has a permanent impairment rating as determined by the sixth edition of
the American medical association Guides to the Evaluation of Permanent
Impairment for the ratable condition. The ratable condition must be a direct
result of the compensable injury or occupational disease that:

(iy is not based exclusively on complaints of pain;
(i) is established by objective medical findings; and
(iii) is more than zero.

When a worker receives a Class 2 or greater class of impairment as converted
to the whole person, as determined by the sixth edition of the American
medical association Guides to the Evaluation of Permanent Impairment for the
ratable condition, and has no actual wage loss as a result of the compensable
injury or occupational disease, the worker is eligible to receive payment for an
impairment award only.

The permanent partial disability award must be arrived at by multiplying the

percentage arrived at through the calculation provided in subsection (5) by

400 weeks.

A permanent partial disability award granted an injured worker may not exceed

a permanent partial disability rating of 100%.

The percentage to be used in subsection (4) must be determined by adding all

of the following applicable percentages to the whole person impairment rating:

(a) if the claimant is 40 years of age or younger at the time of injury, 0%; if the
claimant is over 40 years of age at the time of injury, 1%;

(b) for a worker who has completed less than 12 years of education, 1%; for

a worker who has completed 12 years ormore of education or who has

received a high school equivalency diploma, 0%;

if a worker has no actual wage loss as a result of the industrial injury, 0%;

if a worker has an actual wage loss of $2 or less an hour as a result of the

industrial injury, 10%; if a worker has an actual wage loss of more than $2
an hour as a result of the industrial injury, 20%.Wage loss benefits must be
based on the difference between the actual wages received at the time of
injury and the wages that the worker earns or is qualified to earn after the
worker reaches maximum healing.

(d) if a worker, at the time of the injury, was performing heavy labor activity and
after the injury the worker can perform only light or sedentary labor activity,
5%; if a worker, at the time of injury, was performing heavy labor activity
and after the injury the worker can perform only medium labor activity, 3%;
if a worker was performing medium labor activity at the time of the injury
and after the injury the worker can perform only light or sedentary labor
activity, 2%.

The weekly benefit rate for permanent partial disability is 66 2/3% of the wages

received at the time of injury, but the rate may not exceed one-half the state’s

average weekly wage. The weekly benefit amount established for an injured
worker may not be changed by a subsequent adjustment in the state’s average
weekly wage for future fiscal years.

(c

-
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(7) An undisputed impairment award may be paid biweekly or in a lump sum at the
discretion of theworker. Lump sums paid for impairments are not subject to
the requirements of 39-71-741, except that lump-sum payments for benefits
not accrued may be reduced to present value at the rate established by the
department pursuant to 39-71-741(5).

(8) If a worker suffers a subsequent compensable injury or injuries to the same
part of the body, the award payable for the subsequent injury may not duplicate
any amounts paid for the previous injury or injuries.

(9) If a worker is eligible for a rehabilitation plan, permanent partial disability
benefits payable under this section must be calculated based on the wages
that the worker earns or would be qualified to earn following the completion of
the rehabilitation plan.

(10) As used in this section:

(a) “heavy labor activity” means the ability to lift over 50 pounds occasionally or
up to 50 pounds frequently;

(b) “medium labor activity”means the ability to lift up to 50 pounds occasionally
or up to 25 pounds frequently;

(c) “light labor activity” means the ability to lift up to 20 pounds occasionally or
up to 10 pounds frequently; and

(d) “sedentary labor activity”means the ability to lift up to 10 pounds
occasionally or up to 5 pounds frequently.

History: En. 92-703.1 bySec. 1,Ch. 155, L. 1973; amd. Sec. 1, Ch. 241, L. 1975; amd. Sec. 1,
Ch. 278, L. 1975; R.C.M. 1947, 92-703.1; amd. Sec. 23, Ch. 464, L. 1987; amd. Sec. 64, Ch.
613, L. 1989; amd. Sec. 6, Ch. 9, Sp. L. June 1989; amd. Sec. 4, Ch. 574, L. 1991; amd. Sec.
13, Ch. 243, L. 1995; amd. Sec. 182, Ch. 42, L. 1997; amd. Sec. 12, Ch. 276, L. 1997; amd.
Sec. 4, Ch. 464, L. 2003; amd. Sec. 8, Ch. 103, L. 2005; amd. Sec. 1, Ch. 36, L. 2011; amd.
Sec. 9, Ch. 167, L. 2011; amd. Sec. 17, Ch. 55, L. 2015.

39-71-704. Payment of medical, hospital, and related services - fee schedules
and hospital rates - fee limitation.

(1) In addition to the compensation provided under this chapter and as an
additional benefit separate and apart from compensation benefits actually
provided, the following must be furnished:

(a) After the happening of a compensable injury or occupational disease
and subject to other provisions of this chapter, the insurer shall furnish
reasonable primary medical services, including prescription drugs for
conditions that are a direct result of the compensable injury or occupational
disease, for those periods specified in this section.

(b) Subject to the limitations in this chapter, the insurer shall furnish secondary
medical services only upon a clear demonstration of cost-effectiveness of
the services in returning the injured worker to actual employment.

(c) The insurer shall replace or repair prescription eyeglasses, prescription
contact lenses, prescription hearing aids, and dentures that are damaged
or lost as a result of an injury, as defined in 39-71-119, arising out of and in
the course of employment.

(d) (i) The insurer shall reimburse a worker for reasonable travel, lodging,

meals, and miscellaneous expenses incurred in travel to a health
care provider for treatment of an injury pursuant to rules adopted by
the department. Reimbursement must be at the rates allowed for
reimbursement for state employees.
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(i) Rules adopted under subsection (1)(d)(i) must provide for submission
of claims, within 90 days from the date of travel, following notification
to the claimant of reimbursement rules, must provide procedures for
reimbursement receipts, and must require the use of the least costly
form of travel unless the travel is not suitable for the worker’s medical
condition. The rules must exclude from reimbursement:

(A) 100 miles of automobile travel for each calendar month unless
the travel is requested or required by the insurer pursuant to
39-71-605;

(B) travel to a health care provider within the community in which the
worker resides;

(C) travel outside the community in which the worker resides if
comparable medical treatment is available within the community
in which the worker resides, unless the travel is requested by the
insurer; and

(D) travel for unauthorized treatment or disallowed procedures.

(iii) An insurer is not liable for injuries or conditions that result from an
accident that occurs during travel or treatment, except that the insurer
retains liability for the compensable injuries and conditions for which
the travel and treatment were required.

(e) Pursuant to rules adopted by the department, an insurer shall reimburse a

-

catastrophically injured worker’s family or, if a family member is unavailable,

a person designated by the injured worker or approved by the insurer for

travel assistance expenditures in an amount not to exceed $2,500 to be

used as a match to those funds raised by community service organizations
to help defray the costs of travel and lodging expenses incurred by the
family member or designated person when traveling to be with the injured
worker. These funds must be paid in addition to any travel expenses paid by
an insurer for a travel companion when it is medically necessary for a travel
companion to accompany the catastrophically injured worker.

(i) The benefits provided for in this section terminate 60 months from the
date of injury or diagnosis of an occupational disease. A worker may
request reopening of medical benefits that were terminated under this
subsection (1)(f) as provided in 39-71-717.

(i) Subsection (1)(f)(i) does not apply to a worker who is permanently
totally disabled as a result of a compensable injury or occupational
disease or for the repair or replacement of a prosthesis furnished as a
direct result of a compensable injury or occupational disease.

Notwithstanding subsection (1)(a), the insurer may not be required to

furnish, after the worker has achieved medical stability, palliative or

maintenance care except:

(i) when provided to a worker who has been determined to be permanently
totally disabled and for whom it is medically necessary to monitor
administration of prescription medication to maintain the worker in a
medically stationary condition;

(i) when necessary to monitor the status of a prosthetic device; or

(iii) when the worker’s treating physician believes that the care that
would otherwise not be compensable under this subsection (1)(g) is
appropriate to enable the worker to continue current employment or
that there is a clear probability of returning the worker to employment.
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A dispute regarding the compensability of palliative or maintenance
care is considered a dispute over which, after mediation pursuant to
department rule, the workers’ compensation court has jurisdiction.

(h) Notwithstanding any other provisions of this chapter, the department, by rule
and upon the advice of the professional licensing boards of practitioners
affected by the rule, may exclude from compensability any medical
treatment that the department finds to be unscientific, unproved, outmoded,
or experimental.

(2) (a) The department shall annually establish a schedule of fees for medical
services that are necessary for the treatment of injured workers. Regardless
of the date of injury, payment for medical services is based on the fee
schedule rates in this section in effect on the date on which the medical
service is provided. Charges submitted by providers must be the usual and
customary charges for nonworkers’ compensation patients. The department
may require insurers to submit information to be used in establishing
the schedule.

(b) (i) The department may not set the rate for medical services at a rate
greater than 10% above the average of the conversion factors used by
up to the top five insurers or third-party administrators providing group
health insurance coverage within this state who use the resource-
based relative value scale to determine fees for covered services.

To be included in the rate determination, the insurer or third-party
administrator must occupy at least 1% of the market share for group
health insurance policies as reported annually to the state auditor.

(ii) The insurers or third-party administrators included under subsection (2)
(b)(i) shall provide their standard conversion rates to the department.

(iii) The department may use the conversion rates only for the purpose of
determining average conversion rates under this subsection (2).

(iv) The department shall maintain the confidentiality of the
conversion rates.
(c) The fee schedule rates established in subsection (2)(b), when adopted,
must be based on the following standards as adopted by the centers for
medicare and medicaid services, regardless of where services are provided:
(i) the American medical association current procedural terminology codes,
as those codes exist on January 1 of each year;

(ii) the healthcare common procedure coding system, as those codes and
their relative weights exist on January 1 of each year;

(iii) the medicare severity diagnosis-related groups, as those codes and
their relative weights exist on January 1 of each year;

(iv) the ambulatory payment classifications, as those codes and their
relative weights exist on January 1 of each year;

(v) the ratio of costs to charges for each hospital, as those codes exist on
January 1 of each year;

(vi) the national correct coding initiative edits, as those codes exist on
January 1 of each year; and

(vii) the relative value units in the published resource-based relative value
scale, as those codes exist on January 1 of each year.

(d) The department may establish additional codes and coding standards for
use by providers when billing for medical services under this section.
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(3)

(a) The department shall establish by rule evidence-based utilization and
treatment guidelines for primary and secondary medical services. There
is a rebuttable presumption that the adopted utilization and treatment
guidelines establish compensable medical treatment for an injured worker.

(b) (i) The department may adopt a drug formulary as part of its utilization

and treatment guidelines. To implement this section, the department

may annually adopt by rule an evidence-based commercial or other
evidence-based drug formulary as part of its utilization and treatment
guidelines.

(ii) If the department adopts a commercial drug formulary, the formulary
automatically includes all of the changes and updates furnished by

the commercial vendor that are made during the year. This process is

independent of the provisions of 2-4-307.

(iii) If the department adopts a drug formulary, the department shall, by
rule, provide for:

(A) an appropriate transition of treatment, if the treatment began
prior to the adoption of a drug formulary, to treatment that is
consistent with the application of the formulary; and

(B) atimely and responsive dispute resolution process for disputes
related to use of the formulary.

(c) An insurer is not responsible for treatment or services that do not fall within
the utilization and treatment guidelines adopted by the department unless
the provider obtains prior authorization from the insurer. If prior authorization
is not requested or obtained from the insurer, an injured worker is not
responsible for payment of the medical treatment or services.

(d) The department, in consultation with health care providers with
relevant experience and education, shall provide for an annual review
of the evidence-based utilization and treatment guidelines to consider
amendments or changes to the guidelines.

The department shall hire a medical director. The department may establish by

rule an independent medical review process for treatment or services denied by

an insurer pursuant to subsection (3) prior to mediation under 39-71-2401.

For services available in Montana, insurers may pay facilities located outside

Montana according to the workers’ compensation fee schedule of the state

where the medical service is performed.

(a) An insurer shall make payments at the fee schedule rate within 30
days of receipt of medical bills for which a claim has been accepted
and for which no other disputes exist. Disputes must be defined by the
department by rule.

(b) Any unpaid balance under this subsection (6) accrues interest at 12% a year
or 1% a month or a fraction of a month. If the charge is not paid within 30
days, interest on the unpaid balance accrues from the date of receipt of the
original billing.

Once a determination has been made regarding the correct reimbursement

amount, any overpayment made to a health care provider must be reimbursed

to the insurer within 30 days of the determination. Any reimbursement amount
remaining unpaid after 30 days accrues interest at 12% a year or 1% a month
or a fraction of a month. Interest on the reimbursement amount remaining
unpaid accrues from the date of receipt of the determination of the correct
reimbursement amount.
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(8) For a critical access hospital licensed pursuant to Title 50, chapter 5, the rate
for services is the usual and customary charge.

(9) Payment pursuant to reimbursement agreements between managed care
organizations or preferred provider organizations and insurers is not bound by
the provisions of this section.

(10) After mediation pursuant to department rules, an unresolved dispute between
an insurer and a health care provider regarding the amount of a fee for medical
services may be brought before the workers’ compensation court.

(11) (a) After the initial visit, the worker is responsible for $25 of the cost of each
subsequent visit to a hospital emergency department for treatment relating
to a compensable injury or occupational disease.

(b) “Visit”, as used in this subsection (11), means each time that the
worker obtains services relating to a compensable injury or occupational
disease from:

(i) a treating physician;

(i) a physical therapist;

(iii) a psychologist; or

(iv) hospital outpatient services available in a nonhospital setting.

(c) A worker is not responsible for the cost of a subsequent visit pursuant to
subsection (11)(a) if the visit is for treatment requested by an insurer.

History: En. 92-706.1 by Sec. 1, Ch. 252, L. 1973; amd. Sec. 1, Ch. 43, L. 1975; amd. Sec. 1,
Ch. 189, L. 1975; R.C.M. 1947, 92-706.1(1); amd. Sec. 1, Ch. 90, L. 1981; amd. Sec. 2, Ch. 422,
L. 1985; amd. Sec. 25, Ch. 464, L. 1987; amd. Sec. 4, Ch. 333, L. 1989; amd. Secs. 23, 64, Ch.
613, L. 1989; amd. Sec. 7, Ch. 9, Sp. L. June 1989; amd. Sec. 1, Ch. 131, L. 1991; amd. Sec.

6, Ch. 558, L. 1991; amd. Sec. 5, Ch. 574, L. 1991; amd. Sec. 3, Ch. 628, L. 1993; amd. Sec. 1,
Ch. 308, L. 1997; amd. Sec. 8, Ch. 310, L. 1997; amd. Sec. 19, Ch. 442, L. 1999; amd. Sec. 1,
Ch. 138, L. 2001; amd. Sec. 3, Ch. 192, L. 2001; amd. Sec. 1, Ch. 377, L. 2003; amd. Sec. 5,
Ch. 69, L. 2005; amd. Sec. 5, Ch. 345, L. 2005; amd. Sec. 3, Ch. 330, L. 2007; amd. Sec. 16,
Ch. 112, L. 2009; amd. Sec. 10, Ch. 167, L. 2011; amd. Sec. 2, Ch. 123, L. 2015; amd. Sec. 6,
Ch. 433, L. 2017

Cross-References
Catastrophically Injured Worker’s Travel Assistance Act, Title 39, Ch. 71, part 40.

39-71-705. Repealed.
Sec. 68, Ch. 464, L. 1987.

History: En. Sec. 16, Ch. 96, L. 1915; amd. Sec. 8, Ch. 100, L. 1919; amd. Sec. 5, Ch. 196, L.
1921; re-en. Sec. 2920, R.C.M. 1921; amd. Sec. 16, Ch. 121, L. 1925; amd. Sec. 16, Ch. 177,
L. 1929; re-en. Sec. 2920, R.C.M. 1935; amd. Sec. 5, Ch. 213, L. 1945; amd. Sec. 5, Ch. 230, L.
1947; amd. Sec. 6, Ch. 7, L. 1949; amd. Sec. 5, Ch. 48, L. 1951; amd. Sec. 5, Ch. 38, L. 1953;
amd. Sec. 6, Ch. 253, L. 1955; amd. Sec. 7, Ch. 234, L. 1957; amd. Sec. 5, Ch. 162, L. 1961;
amd. Sec. 5, Ch. 149, L. 1965; amd. Sec. 5, Ch. 207, L. 1967; amd. Sec. 1, Ch. 140, L. 1971;
amd. Sec. 1, Ch. 204, L. 1973; amd. Sec. 2, Ch. 386, L. 1975; R.C.M. 1947, 92-709(part).

39-71-706. Repealed.

Sec. 68, Ch. 464, L. 1987.

History: (1), (2), (4)En. Sec. 16, Ch. 96, L. 1915; amd. Sec. 8, Ch. 100, L. 1919; amd. Sec. 5,
Ch. 196, L. 1921, re-en. Sec. 2920, R.C.M. 1921; amd. Sec. 16, Ch. 121, L. 1925; amd. Sec.
16, Ch. 177, L. 1929; re-en. Sec. 2920, R.C.M. 1935; amd. Sec. 5, Ch. 213, L. 1945; amd. Sec.
5, Ch. 230, L. 1947; amd. Sec. 6, Ch. 7, L. 1949; amd. Sec. 5, Ch. 48, L. 1951; amd. Sec. 5,
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Ch. 38, L. 1953; amd. Sec. 6, Ch. 253, L. 1955; amd. Sec. 7, Ch. 234, L. 1957; amd. Sec. 5,
Ch. 162, L. 1961; amd. Sec. 5, Ch. 149, L. 1965; amd. Sec. 5, Ch. 207, L. 1967; amd. Sec. 1,
Ch. 140, L. 1971; amd. Sec. 1, Ch. 204, L. 1973; amd. Sec. 2, Ch. 386, L. 1975; Sec. 92-709,
R.C.M. 1947; (3)En. Sec. 16, Ch. 96, L. 1915; re-en. Sec. 2922, R.C.M. 1921; re-en. Sec. 2922,
R.C.M. 1935; Sec. 92-711, R.C.M. 1947; R.C.M. 1947, 92-709(part), 92-711.

39-71-707. Repealed.
Sec. 68, Ch. 464, L. 1987.

History: En. Sec. 16, Ch. 96, L. 1915; amd. Sec. 8, Ch. 100, L. 1919; amd. Sec. 5, Ch. 196, L.
1921; re-en. Sec. 2920, R.C.M. 1921; amd. Sec. 16, Ch. 121, L. 1925; amd. Sec. 16, Ch. 177,
L. 1929; re-en. Sec. 2920, R.C.M. 1935; amd. Sec. 5, Ch. 213, L. 1945; amd. Sec. 5, Ch. 230, L.
1947; amd. Sec. 6, Ch. 7, L. 1949; amd. Sec. 5, Ch. 48, L. 1951; amd. Sec. 5, Ch. 38, L. 1953;
amd. Sec. 6, Ch. 253, L. 1955; amd. Sec. 7, Ch. 234, L. 1957; amd. Sec. 5, Ch. 162, L. 1961,
amd. Sec. 5, Ch. 149, L. 1965; amd. Sec. 5, Ch. 207, L. 1967; amd. Sec. 1, Ch. 140, L. 1971;
amd. Sec. 1, Ch. 204, L. 1973; amd. Sec. 2, Ch. 386, L. 1975; R.C.M. 1947, 92-709(part).

39-71-708. Compensation for disfigurement.

(1) Injured workers who suffer serious face, head, or neck disfigurement may be
entitled to benefits not to exceed $2,500, in addition to benefits payable under
39-71-703.

(2) A payment under this section may not be in lieu of the separate benefit of
medical and hospital services or of any benefits paid under 39-71-701 for
temporary total disability.

History: En. Sec. 16, Ch. 96, L. 1915; amd. Sec. 8, Ch. 100, L. 1919; amd. Sec. 5, Ch. 196, L.
1921; re-en. Sec. 2920, R.C.M. 1921; amd. Sec. 16, Ch. 121, L. 1925; amd. Sec. 16, Ch. 177,
L. 1929; re-en. Sec. 2920, R.C.M. 1935; amd. Sec. 5, Ch. 213, L. 1945; amd. Sec. 5, Ch. 230, L.
1947; amd. Sec. 6, Ch. 7, L. 1949; amd. Sec. 5, Ch. 48, L. 1951; amd. Sec. 5, Ch. 38, L. 1953;
amd. Sec. 6, Ch. 253, L. 1955; amd. Sec. 7, Ch. 234, L. 1957; amd. Sec. 5, Ch. 162, L. 1961;
amd. Sec. 5, Ch. 149, L. 1965; amd. Sec. 5, Ch. 207, L. 1967; amd. Sec. 1, Ch. 140, L. 1971;
amd. Sec. 1, Ch. 204, L. 1973; amd. Sec. 2, Ch. 386, L. 1975; R.C.M. 1947, 92-709(part); amd.
Sec. 26, Ch. 464, L. 1987; amd. Sec. 64, Ch. 613, L. 1989; amd. Sec. 7, Ch. 555, L. 1993.

39-71-709. Repealed.
Sec. 68, Ch. 464, L. 1987.
History: En. 92-709.2 by Sec. 1, Ch. 386, L. 1975; R.C.M. 1947, 92-709.2.

39-71-710. Termination of benefits upon retirement.

(1) If a claimant is receiving disability or rehabilitation compensation benefits and
the claimant receives social security retirement benefits or is eligible to receive
or is receiving full social security retirement benefits or retirement benefits from
a system that is an alternative to social security retirement, the claimant is
considered to be retired. When the claimant is retired, the liability of the insurer
is ended for payment of permanent partial disability benefits other than the
impairment award, payment of permanent total disability benefits, and payment
of rehabilitation compensation benefits. However, the insurer remains liable for
temporary total disability benefits, any impairment award, and medical benefits.

(2) If a claimant who is eligible under subsection (1) to receive retirement benefits
and while gainfully employed suffers a work-related injury, the insurer retains
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liability for temporary total disability benefits, any impairment award, and
medical benefits.

History: En. Sec. 1, Ch. 386, L. 1981; amd. Sec. 27, Ch. 464, L. 1987; amd. Sec. 14, Ch. 243,
L. 1995; amd. Sec. 13, Ch. 516, L. 1995.

39-71-711. Impairment evaluation - ratings.

(1) An impairment rating:

(a) is a purely medical determination and must be determined by an impairment
evaluator after a claimant has reached maximum healing;

(b) must be based on the sixth edition of the American medical association
Guides to the Evaluation of Permanent Impairment;

(c) must be expressed as a percentage of the whole person; and

(d) must be established by objective medical findings and may not be based
exclusively on complaints of pain.

(2) A claimant or insurer, or both, may obtain an impairment rating from an
evaluator if the injury falls within the scope of the evaluator’s practice and if the
evaluator is one of the following:

(a) a physician or an osteopath licensed under Title 37, chapter 3, with
admitting privileges to practice in one or more hospitals, if any, in the area
where the physician or osteopath is located;

(b) a chiropractor licensed under Title 37, chapter 12;

(c) a physician assistant licensed under Title 37, chapter 20, if there is not
a physician as provided for in subsection (2)(a) in the area where the
physician assistant is located;

(d) a dentist licensed under Title 37, chapter 4;

(e) an advanced practice registered nurse licensed under Title 37, chapter 8; or

(f) for a claimant residing out of state or upon approval of the insurer, an
evaluator referred to in subsections (2)(a) through (2)(e) who is licensed or
certified in another state.

(3) If the claimant and insurer cannot agree upon the rating, the mediation
procedure in Title 39, chapter 71, part 24, must be followed.

(4) Disputes over impairment ratings are subject to the provisions of 39-71-605.

History: En. Sec. 24, Ch. 464, L. 1987; amd. Sec. 2, Ch. 161, L. 1989; amd. Sec. 64, Ch. 613,
L. 1989; amd. Sec. 7, Ch. 558, L. 1991; amd. Sec. 15, Ch. 243, L. 1995; amd. Sec. 2, Ch. 141,
L. 2005; amd. Sec. 17, Ch. 112, L. 2009; amd. Sec. 11, Ch. 167, L. 2011.

39-71-712. Temporary partial disability benefits.

(1) Subject to the provisions of subsection (5), if prior to maximum healing an
injured worker has a physical restriction and is approved to return to a modified
or alternative employment that the worker is able and qualified to perform
and the worker suffers an actual wage loss as a result of a temporary work
restriction, the worker qualifies for temporary partial disability benefits.

(2) Aninsurer’s liability for temporary partial disability must be the difference
between the injured worker’s average weekly wage received at the time of the
injury, subject to a maximum of 40 hours a week, and the actual weekly wages
earned during the period that the claimant is temporarily partially disabled, not
to exceed the injured worker’s temporary total disability benefit rate.

(3) Except as provided in subsection (5), a worker is not eligible for temporary
partial disability benefits or temporary total disability benefits if:
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(a) the worker has been released by the treating physician to return to a
modified or alternative position that the individual is able and qualified to
perform with the same employer;

(b) the wages payable in the modified or alternative position, when combined

with the temporary partial disability benefits, would result in an equivalent or

higher wage than the worker received at the time of injury; and

the worker refuses to accept the modified or alternative position. A

worker requalifies for temporary total disability benefits if the modified

or alternative position is no longer available to the worker for any reason

except for the worker’s incarceration as provided for in 39-71-744,

resignation, or termination for disciplinary reasons caused by a violation of

the employer’s policies that provide for termination of employment and if the

worker continues to be temporarily totally disabled as defined in 39-71-116.

Temporary partial disability may not be credited against any permanent partial

disability award or settlement under 39-71-703.

Unless a collective bargaining agreement precludes an injured worker from

working in a modified or alternative position with a different employer or

includes criteria different from those outlined in this subsection (5), an

injured worker who has not reached maximum healing and who has a physical

restriction may return to a modified or alternative position with a different

employer at the same or a lower rate of wages as the rate paid by the employer
at the time of injury if:

(a) a modified or alternative employment with the employer at the time of
injury is not provided and the injured worker and that employer agree to the
modified or alternative position with a different employer;

(b) a written description and all required duties of the modified or alternative
position with a different employer are approved by the treating physician;

(c) both the employer at the time of injury and the injured worker agree to
the type of alternative work, the alternative employer, and the terms and
conditions of employment, including payment of benefits and employment
taxes for the modified or alternative position with a different employer;

(d) an employee is not displaced as a result of the injured worker’s placement
in the modified or alternative position with a different employer; and

(e) the employer at the time of injury, the different employer, and the injured
worker agree in writing to the terms and conditions, including payment of
benefits, covering the injured worker for subsequent injury, unemployment
insurance, employment taxes, and liability and provide a copy of the
agreement to the injured employee.

Any additional expenses related to the modified or alternative position, including

travel, equipment, or training, must be paid by either the employer at the time

of injury or the different employer and may not be charged to or deducted from
the wages or benefits of the injured employee.

Notwithstanding a written agreement between the employer at the time of

injury and a different employer, the employer at the time of injury is the primary

employer if a dispute over wages, benefits, employment taxes, workers’
compensation insurance, or other terms or conditions of employment occurs.

The injured worker may refuse to accept a modified or alternative position with

an employer other than the employer at the time of injury without penalty. If

the injured worker is offered a modified or alternative position with a different
employer, the injured worker must be given written notice of the right of refusal

(c

-
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from the employer at the time of injury and the insurer prior to beginning work
with the different employer.

History: En. Sec. 6, Ch. 619, L. 1993; amd. Sec. 16, Ch. 243, L. 1995; amd. Sec. 13, Ch.
276, L. 1997; amd. Sec. 2, Ch. 121, L. 2001; amd. Sec. 1, Ch. 292, L. 2001; amd. Sec. 18, Ch.
112, L. 2009.

39-71-713. Compensation for occupational diseases and medical benefits -
diminution of compensation.

(1) Compensation for occupational diseases must be equal to the compensation
and medical benefits provided for injuries in this chapter.

(2) When the same medical condition may be claimed as an injury and an
occupational disease, compensation payable to the claimant, the claimant’s
beneficiaries, or the claimant’s dependents may not be duplicated for the same
conditions over the same time period.

History: En. Sec. 2, Ch. 416, L. 2005.

39-71-714. Autopsy.

Upon the filing of a claim for compensation for death caused by an occupational
disease, if an autopsy is necessary to determine the cause of death, an autopsy
may be requested by an insurer. The autopsy must be made under the supervision
of the county coroner or a medical examiner. The expense of the autopsy must be
paid by the insurer.

History: En. Sec. 3, Ch. 416, L. 2005.

39-71-715. Benefits for pneumoconiosis - definition.

(1) Pneumoconiosis is an occupational disease that is compensable under
this part. However, any benefits granted a claimant under this chapter for
pneumoconiosis must be reduced, but not below zero, by an amount equal to
the benefits granted the claimant under any program under federal law that
pays benefits for a claimant suffering disability from pneumoconiosis.

(2) “Pneumoconiosis” means a chronic dust disease of the lungs arising
out of employment in coal mines and includes anthracosis, coal workers’
pneumoconiosis, silicosis, or anthracosilicosis arising out of employment.

History: En. Sec. 4, Ch. 416, L. 2005.

39-71-716. Prohibiting supplementing of benefits.

A person receiving compensation or benefits under chapter 73 of this title is not
entitled to compensation or benefits under this chapter.

History: En. Sec. 5, Ch. 416, L. 2005.

39-71-717. Reopening of terminated medical benefits - medical review.

(1) A petition to reopen medical benefits that terminate under 39-71-704(1)(f) must
be reviewed as provided in this section.

(2) Medical benefits may be reopened only if the worker’s medical condition is a
direct result of the compensable injury or occupational disease and requires
medical treatment in order to allow the worker to continue to work or return to
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work. Medical benefits closed by settlement or court order are not subject to
reopening.

(3) A review of a petition to reopen medical benefits must be conducted by a
medical review panel as provided in subsection (4) or, if stipulated by the
worker and the insurer, solely by the department’s medical director.

(4) The medical review panel must be composed of the department’s medical
director and two additional physicians who are licensed to practice medicine in
Montana and who have expertise and experience in the area of medicine that
is relevant to the worker’s condition. The department’s medical director shall
serve as the presiding officer of the medical review panel. Participants on the
medical review panel must be reimbursed as provided in 2-18-501 through
2-18-503 if travel is required for a review and must be paid a reasonable fee
for services.

(5) A petition for reopening of medical benefits must be filed with the department
within 5 years of the termination of medical benefits pursuant to 39-71-704(1)
(f). A petition may not be filed more than 90 days before benefits are to
terminate.

(6) Upon receipt of a petition to reopen medical benefits, the department shall
request from the insurer a copy of the worker’'s medical records contained
in the insurer’s claim file. The worker or the insurer may submit additional
information that is relevant to the petition to reopen medical benefits.

(7) The proof necessary to support reopening of medical benefits must be a
preponderance of the evidence.

(8) Within 60 days of the submission of a petition to reopen medical benefits, the
medical review panel or the department’s medical director shall issue a report.
The report must provide the rationale for the decision reached. A report issued
by the medical review panel must be supported by a majority of the panel
members. If the report concludes that medical benefits must be reopened, the
report must state the extent to which the benefits must be reopened consistent
with the utilization and treatment guidelines. Benefits reopened pursuant to
this section remain open for 2 years or until maximum medical improvement is
achieved following surgery or the recommended medical treatment, whichever
occurs first. If the medical panel specifically approves treatment beyond 2
years, medical benefits remain open for as long as recommended by the
medical panel. The petitioner and the insurer shall submit updated information
to the medical panel every 2 years, and every subsequent 2 years the medical
panel shall review the claims that were reopened for longer than 2 years to
determine whether to change the previous recommendation.

(9) A party aggrieved by a decision of the department’s medical director or medical
review panel may, after satisfying the dispute resolution requirements provided
in this chapter, file a petition with the workers’ compensation court. The report
of the department’s medical director or the medical review panel is presumed
to be correct and may be overcome only by clear and convincing evidence.

History: En. Sec. 29, Ch. 167, L. 2011.

39-71-718 through 39-71-720 reserved.
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39-71-721. Compensation for injury causing death - limitation.

(1) (a) If an injured employee dies and the injury was the proximate cause

of the death, the beneficiary of the deceased is entitled to the same
compensation as though the death occurred immediately following the
injury. A beneficiary’s eligibility for benefits commences after the date of
death, and the benefit level is established as set forth in subsection (2).

(b) The insurer is entitled to recover any overpayments or compensation paid
in a lump sum to a worker prior to death but not yet recouped. The insurer
shall recover the payments from the beneficiary’s biweekly payments as
provided in 39-71-741(5).

(2) To beneficiaries as defined in 39-71-116(4)(a) through (4)(d), weekly
compensation benefits for an injury causing death are 66 2/3% of the
decedent’s wages. The maximum weekly compensation benefit may not exceed
the state’s average weekly wage at the time of injury. The minimum weekly
compensation benefit is 50% of the state’s average weekly wage, but in no
event may it exceed the decedent’s actual wages at the time of death.

(3) To beneficiaries as defined in 39-71-116(4)(e) and (4)(f), weekly benefits must
be paid to the extent of the dependency at the time of the injury, subject
to a maximum of 66 2/3% of the decedent’s wages. The maximum weekly
compensation may not exceed the state’s average weekly wage at the time
of injury.

(4) If the decedent leaves no beneficiary, a lump-sum payment of $3,000 must be
paid to the decedent’s surviving parent or parents.

(5) If any beneficiary of a deceased employee dies, the right of the beneficiary
to compensation under this chapter ceases. Death benefits must be paid to
a surviving spouse for 500 weeks subsequent to the date of the deceased
employee’s death or until the spouse’s remarriage, whichever occurs first. After
benefit payments cease to a surviving spouse, death benefits must be paid to
beneficiaries, if any, as defined in 39-71-116(4)(b) through (4)(d).

(6) In all cases, benefits must be paid to beneficiaries.

(7) Benefits paid under this section may not be adjusted for cost of living as
provided in 39-71-702.

History: (1)En. Sec. 12, Ch. 96, L. 1915; re-en. Sec. 2905, R.C.M. 1921, re-en. Sec. 2905,
R.C.M. 1935; amd. Sec. 15, Ch. 23, L. 1975; Sec. 92-608, R.C.M. 1947; (2) thru (6)Ap. p.
92-704.1 by Sec. 1, Ch. 203, L. 1973; amd. Sec. 2, Ch. 269, L. 1974; amd. Sec. 1, Ch. 270,

L. 1974; amd. Sec. 2, Ch. 272, L. 1974; Sec. 92-704.1, R.C.M. 1947; Ap. p. Sec. 7, Ch. 96, L.
1915; re-en. Sec. 2892, R.C.M. 1921, re-en. Sec. 2892, R.C.M. 1935; amd. Sec. 10, Ch. 23, L.
1975; Sec. 92-502, R.C.M. 1947; R.C.M. 1947, 92-704.1, 92-502, 92-608(1); amd. Sec. 67, Ch.
197, L. 1979; amd. Sec. 29, Ch. 464, L. 1987; amd. Sec. 8, Ch. 9, Sp. L. June 1989; amd. Sec.
6, Ch. 480, L. 1991; amd. Sec. 17, Ch. 243, L. 1995; amd. Sec. 14, Ch. 516, L. 1995; amd. Sec.
9, Ch. 310, L. 1997; amd. Sec. 2, Ch. 36, L. 2011; amd. Sec. 12, Ch. 167, L. 2011.

39-71-722. Who constitutes beneficiary to be determined as of date of accident.

The question as to who constitutes a beneficiary shall be determined as of the date
of the happening of the accident to the employee, whether death shall immediately
result therefrom or not.

History: En. Sec. 12, Ch. 96, L. 1915; re-en. Sec. 2905, R.C.M. 1921, re-en. Sec. 2905, R.C.M.
1935; amd. Sec. 15, Ch. 23, L. 1975; R.C.M. 1947, 92-608(3).
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39-71-723. How compensation to be divided among beneficiaries.

Compensation that is due to beneficiaries must be paid to the surviving spouse,

if any, or if none, divided equally among or for the benefit of the children. In cases

in which beneficiaries are a surviving spouse and stepchildren of the spouse, the
compensation must be divided equally among all beneficiaries. Compensation that
is due to beneficiaries, as defined in 39-71-116(4)(e) and (4)(f), if there is more than
one, must be divided equitably among them.

History: En. Sec. 16, Ch. 96, L. 1915; re-en. Sec. 2919, R.C.M. 1921; amd. Sec. 15, Ch. 121,
L. 1925; re-en. Sec. 2919, R.C.M. 1935; amd. Sec. 4, Ch. 213, L. 1945; amd. Sec. 7, Ch. 235,
L. 1947; amd. Sec. 7, Ch. 253, L. 1955; amd. Sec. 1, Ch. 205, L. 1973; amd. Sec. 3, Ch. 269,
L. 1974; R.C.M. 1947, 92-708(part); amd. Sec. 64, Ch. 613, L. 1989; amd. Sec. 7, Ch. 480,

L. 1991; amd. Sec. 18, Ch. 243, L. 1995; amd. Sec. 15, Ch. 516, L. 1995; amd. Sec. 7, Ch.
172, L. 1997.

39-71-724. Payment of compensation to beneficiary not a resident of
United States.

(1) Before payment of compensation to a beneficiary who is not residing within
the United States, satisfactory proof of the relationship as to constitute
a beneficiary under this chapter must be furnished by the beneficiary,
authenticated under seal of an officer of a court of law in the country where the
beneficiary resides. The proof is conclusive as to the identity of the beneficiary,
and any other claim of any other person to any compensation is barred from
and after the filing of the proof.

(2) Payment of compensation to a beneficiary not residing within the United States
may be made to any plenipotentiary, consul, or consular agent within the United
States representing the country in which the nonresident beneficiary resides,
and the written receipt of the plenipotentiary, consul, or consular agent acquits
the employer or the insurer.

History: (1)En. Sec. 8, Ch. 96, L. 1915; re-en. Sec. 2896, R.C.M. 1921; re-en. Sec. 2896,
R.C.M. 1935; amd. Sec. 11, Ch. 23, L. 1975; Sec. 92-506, R.C.M. 1947; (2)En. Sec. 9, Ch. 96, L.
1915; re-en. Sec. 2897, R.C.M. 1921, re-en. Sec. 2897, R.C.M. 1935; amd. Sec. 12, Ch. 23, L.
1975; Sec. 92-507, R.C.M. 1947; R.C.M. 1947, 92-506, 92-507; amd. Sec. 64, Ch. 613, L. 1989;
amd. Sec. 8, Ch. 172, L. 1997.

39-71-725. Payment of burial expense.

There must be paid, in case of the death of an employee whose death is the result
of an accidental injury arising out of the employment and happening in the course
of the employment, the reasonable burial expenses of the employee, not exceeding
$4,000. The payment is not a part of the compensation that might be paid but is a
benefit in addition to and separate from compensation.

History: En. Sec. 16, Ch. 96, L. 1915; amd. Sec. 2, Ch. 196, L. 1921; re-en. Sec. 2916, R.C.M.
1921; amd. Sec. 13, Ch. 121, L. 1925; re-en. Sec. 2916, R.C.M. 1935; amd. Sec. 1, Ch. 128,

L. 1943; amd. Sec. 1, Ch. 213, L. 1945; amd. Sec. 6, Ch. 38, L. 1953; amd. Sec. 5, Ch. 234, L.
1957; amd. Sec. 1, Ch. 194, L. 1974; R.C.M. 1947, 92-705; amd. Sec. 7, Ch. 21, L. 1981; amd.
Sec. 14, Ch. 377, L. 1999.
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39-71-726. No compensation after death when death not result of injury.

If the employee dies from some cause other than the injury, there is no liability for
compensation after the death.

History: En. Sec. 12, Ch. 96, L. 1915; re-en. Sec. 2905, R.C.M. 1921, re-en. Sec. 2905, R.C.M.
1935; amd. Sec. 15, Ch. 23, L. 1975; R.C.M. 1947, 92-608(2); amd. Sec. 1548, Ch. 56, L. 2009.

39-71-727. Payment for prescription drugs - limitations.

(1) For payment of prescription drugs, an insurer is liable only for the purchase of
generic-name drugs if the generic-name product is the therapeutic equivalent of
the brand-name drug prescribed by the physician, unless the generic-name drug
is unavailable.

(2) If an injured worker prefers a brand-name drug, the worker may pay directly to
the pharmacist the difference in the reimbursement rate between the brand-
name drug and the generic-name product, and the pharmacist may bill the
insurer only for the reimbursement rate of the generic-name drug.

(3) The pharmacist may bill only for the cost of the generic-name product on a
signed itemized billing, except if purchase of the brand-name drug is allowed as
provided in subsection (1).

(4) When billing for a brand-name drug, the pharmacist shall certify that the
generic-name drug was unavailable.

(5) The department shall establish a schedule of fees for prescription drugs.

(6) Except as provided in subsection (8), a pharmacist may not dispense more than
a 30-day supply at any one time.

(7) For purposes of this section, the terms “brand name” and “generic name” have
the meanings provided in 37-7-502.

(8) An insurer may not require a worker receiving benefits under this chapter to
obtain medications from an out-of-state mail service pharmacy. However, an
insurer may authorize up to a 90-day supply of medications from an in-state
mail service pharmacy.

(9) The provisions of this section do not apply to an agreement between a
preferred provider organization and an insurer.

History: En. Sec. 2, Ch. 131, L. 1991; amd. Sec. 4, Ch. 628, L. 1993; amd. Sec. 19, Ch. 243, L.
1995; amd. Sec. 7, Ch. 117, L. 2007; amd. Sec. 19, Ch. 112, L. 2009.

39-71-728 through 39-71-735 reserved.

39-71-736. Compensation - from what dates paid.

(1) (a) Except as provided in subsection (1)(c), compensation may not be paid for
the first 32 hours or 4 days of loss of wages, whichever is less, that the
worker is totally disabled and unable to work because of an injury. A worker
is eligible for compensation starting with the 5th day.

(b) Separate benefits of medical and hospital services must be furnished from
the date of injury.

(c) If the worker is totally disabled and unable towork in any capacity for 21
days or longer, compensation must be paid retroactively to the first day
of total wage loss unless the worker waives the payment as provided in
subsection (2)(b)(ii).

2019 Blue Book Edition 2019 MCA



39-71-737 Labor 114

(2) (a) For the purpose of this section, except as provided in subsection (3), a
worker is not considered to be entitled to compensation benefits if the
worker is receiving sick leave benefits, except that each day for which
the worker elects to receive sick leave counts 1 day toward the 4-day
waiting period.

(b) A worker who is entitled to receive retroactive compensation benefits
pursuant to subsection (1)(c) but who took sick leave as provided in
subsection (2)(a) may elect to either:

(i) repay the employer the amount of salary for the sick leave received; or
(ii) waive the retroactive payment of benefits attributable to any days or
hours for which the worker received sick leave.

(3) Augmentation of temporary total disability benefits with sick leave by an
employer pursuant to a collective bargaining agreement may not disqualify a
worker from receiving temporary total disability benefits.

(4) Receipt of vacation leave or paid time off leave, other than sick leave,
by a worker may not affect the worker’s eligibility for temporary total
disability benefits.

History: En. Sec. 16, Ch. 96, L. 1915; amd. Sec. 4, Ch. 196, L. 1921; re-en. Sec. 2918, R.C.M.

1921; amd. Sec. 3, Ch. 177, L. 1929; re-en. Sec. 2918, R.C.M. 1935; amd. Sec. 3, Ch. 213,

L. 1945; amd. Sec. 5, Ch. 7, L. 1949; amd. Sec. 1, Ch. 144, L. 1969; amd. Sec. 18, Ch. 23, L.

1975; amd. Sec. 45, Ch. 535, L. 1975; R.C.M. 1947, 92-707; amd. Sec. 9, Ch. 103, L. 1979;

amd. Sec. 30, Ch. 464, L. 1987; amd. Sec. 6, Ch. 333, L. 1989; amd. Sec. 18, Ch. 619, L. 1993;

amd. Sec. 1, Ch. 274, L. 2001; amd. Sec. 1, Ch. 486, L. 2003; amd. Sec. 13, Ch. 167, L. 2011,

amd. Sec. 3, Ch. 123, L. 2015

39-71-737. Compensation to run consecutively - exceptions.

Compensation must run consecutively and not concurrently, and payment may not
be made for two classes of disability over the same period, except that impairment
awards and auxiliary rehabilitation benefits may be paid concurrently with other
classes of benefits.

History: En. Sec. 16, Ch. 96, L. 1915; re-en. Sec. 2919, R.C.M. 1921; amd. Sec. 15, Ch. 121,
L. 1925; re-en. Sec. 2919, R.C.M. 1935; amd. Sec. 4, Ch. 213, L. 1945; amd. Sec. 7, Ch. 235,

L. 1947; amd. Sec. 7, Ch. 253, L. 1955; amd. Sec. 1, Ch. 205, L. 1973; amd. Sec. 3, Ch. 269, L.
1974; R.C.M. 1947, 92-708(part); amd. Sec. 2, Ch. 374, L. 1985; amd. Sec. 1, Ch. 502, L. 1985;
amd. Sec. 31, Ch. 464, L. 1987; amd. Sec. 16, Ch. 516, L. 1995.

39-71-738. Repealed.

Sec. 68, Ch. 464, L. 1987.

History: En. Sec. 16, Ch. 96, L. 1915; re-en. Sec. 2923, R.C.M. 1921; amd. Sec. 5, Ch. 177, L.
1929; re-en. Sec. 2923, R.C.M. 1935; R.C.M. 1947, 92-712; amd. Sec. 68, Ch. 397, L. 1979.

39-71-739. Compensation in case of changes in degree of injury.

If aggravation, diminution, or termination of disability takes place or is discovered
after the rate of compensation is established or compensation is terminated in
any case where the maximum payments for disabilities as provided in this chapter
are not reached, adjustments may be made to meet such changed conditions by
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increasing, diminishing, or terminating compensation payments in accordance with
the provisions of this chapter.

History: En. Sec. 16, Ch. 96, L. 1915; re-en. Sec. 2924, R.C.M. 1921; amd. Sec. 6, Ch. 177, L.
1929; re-en. Sec. 2924, R.C.M. 1935; R.C.M. 1947, 92-713; amd. Sec. 69, Ch. 397, L. 1979.

39-71-740. Payments - how made in most cases.

All payments of compensation as provided in this chapter shall be made at the end
of each 2-week period, except as otherwise provided herein.

History: En. Sec. 16, Ch. 96, L. 1915; re-en. Sec. 2925, R.C.M. 1921, re-en. Sec. 2925, R.C.M.
1935; amd. Sec. 9, Ch. 235, L. 1947; amd. Sec. 1, Ch. 197, L. 1961; R.C.M. 1947, 92-714.

39-71-741. Settlements and lump-sum payments - legislative intent.

(1) By written agreement, a claimant and an insurer may convert benefits under
this chapter in whole or in part into a lump sum. An agreement that settles
a claim for any type of benefit is subject to department approval as provided
in subsection (2). Lump-sum advances and payment of accrued benefits in
a lump sum, except permanent total disability benefits under subsection (2)
(c), are not subject to department approval. If the department fails to approve
or disapprove the agreement in writing within 14 days of the filing with the
department, the agreement is approved.

(2) The department shall directly notify a claimant of a department order approving
or disapproving a claimant’s settlement or lump-sum payment. Upon approval,
the agreement constitutes a compromise and release settlement and may not
be reopened by the department. The department may approve a settlement
agreement to convert the following benefits to a lump sum only under the
following conditions:

(a) all benefits if a claimant and an insurer dispute the initial compensability of
an injury and there is a reasonable dispute over compensability;
(b) permanent partial disability benefits if an insurer has accepted initial liability

for an injury. The total of any lump-sum payment in part that is awarded to a

claimant prior to the claimant’s final award may not exceed the anticipated

award under 39-71-703. The department may disapprove an agreement
under this subsection (2)(b) only if the department determines that the
lump-sum payment amount is inadequate.

permanent total disability benefits if the total of all lump-sum payments in

part that are awarded to a claimant do not exceed $20,000. The approval

or award of a lump-sum permanent total disability payment in whole or in
part by the department or court is the exception. It may be given only if the
worker has demonstrated financial need that:

(i) relates to:

(A) the necessities of life;

(B) an accumulation of debt incurred prior to the injury; or

(C) a self-employment venture that is considered feasible under
criteria set forth by the department; or

(if) arises subsequent to the date of injury or arises because of reduced
income as a result of the injury.

except as otherwise provided in this chapter, all other settlements and lump-

sum payments agreed to by a claimant and insurer;

(c

-

s
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(e) medical benefits on an accepted claim if an insurer disputes the insurer’s
continued liability for medical benefits and there is a reasonable dispute
over the medical treatment or medical compensability; or

(f) medical benefits on an accepted claim if the claimant has reached
maximum medical improvement and the following applicable
conditions are met:

(i) the insurer and claimant mutually agree to a settlement of all or a
portion of medical benefits; and
(i) a settlement is in the best interest of the parties to the settlement.

The parties to a medical settlement agreement shall set out the rationale

that is the basis for the settlement under subsection (2)(f), and the claimant

shall indicate by a signed acknowledgment an understanding of what medical
benefits will terminate because of the settlement.

Any lump-sum conversion of benefits under this section must be converted to

present value using the rate prescribed under subsection (5)(b).

(a) An insurer may recoup any lump-sum advance amortized at the rate
established by the department, prorated biweekly over the projected
duration of the compensation period.

(b) The rate adopted by the department must be based on the average rate for
United States 10-year treasury bills in the previous calendar year.

(c) If the projected compensation period is the claimant’s lifetime, the life
expectancy must be determined by using the most recent table of life
expectancy as published by the United States national center for health
statistics.

A dispute between a claimant and an insurer regarding the conversion of

biweekly payments into a lump sum is considered a dispute for which a

mediator and the workers’ compensation court have jurisdiction to make a

determination.

If an insurer and a claimant agree to a settlement or a lump-sum payment

but the department disapproves the agreement, the parties may request the

workers’ compensation court to review the department’s decision without
requesting mediation.

The legislature does not intend to allow settlement of undisputed medical

claims under subsection (2)(f) unless all parties willingly agree to the

settlement. The failure of the parties to willingly agree to a settlement does not
constitute a dispute concerning benefits.

History: En. Sec. 16, Ch. 96, L. 1915; amd. Sec. 9, Ch. 100, L. 1919; re-en. Sec. 2926, R.C.M.
1921; re-en. Sec. 2926, R.C.M. 1935; amd. Sec. 1, Ch. 225, L. 1951; amd. Sec. 8, Ch. 234, L.
1957; amd. Sec. 2, Ch. 197, L. 1961; amd. Sec. 1, Ch. 9, L. 1975; amd. Sec. 1, Ch. 11, L. 1975;
amd. Sec. 19, Ch. 23, L. 1975; R.C.M. 1947, 92-715; amd. Sec. 3, Ch. 63, L. 1979; amd. Sec. 1,
Ch. 471, L. 1985; amd. Sec. 32, Ch. 464, L. 1987; amd. Sec. 64, Ch. 613, L. 1989; amd. Sec. 6,
Ch. 574, L. 1991; amd. Sec. 20, Ch. 243, L. 1995; amd. Sec. 10, Ch. 310, L. 1997; amd. Sec. 9,
Ch. 103, L. 2005; amd. Sec. 3, Ch. 36, L. 2011; amd. Sec. 14, Ch. 167, L. 2011.

39-71-742. Who may receive payment.

(1)

A payment due to a child under 18 years of age or to a person adjudged
incompetent must be made to the parent or the appointed guardian, and the
written receipt for the payment must acquit the employer, the insurer, or the
department of further liability.
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(2) A payment due to a member of the highway patrol receiving the salary
benefit provided in 44-1-511 must be made to the department of justice to
offset the salary benefit until the member is no longer eligible to receive the
salary benefit.

(3) In other cases, payment must be made to the person entitled to the payment or
to the person’s authorized representative.

History: En. Sec. 9, Ch, 96, L. 1915; re-en. Sec. 2898, R.C.M. 1921; amd. Sec. 8, Ch. 121,
L. 1925; re-en. Sec. 2898, R.C.M. 1935; amd. Sec. 13, Ch. 23, L. 1975; R.C.M. 1947, 92-508;
amd. Sec. 64, Ch. 613, L. 1989; amd. Sec. 1, Ch. 12, L. 2007.

39-71-743. Assignment or attachment of payments.

(1) Payments under this chapter are not assignable, subject to attachment or
garnishment, or held liable in any way for debts, except:

(a) as provided in 71-3-1118;

(b) a portion of any lump-sum award or periodic payment to pay a monetary
obligation for current or past-due child support, subject to the limitations in
subsection (2), whenever the support obligation is established by order of
a court of competent jurisdiction or by order rendered in an administrative
process authorized by state law;

(c) as provided in 53-2-612 or 53-2-613 for medical benefits paid pursuant to
this chapter;

(d) as provided in 39-71-742; or

(e) for workers’ compensation benefits payable to an injured worker to pay
restitution to an insurer whenever the injured worker is subject to court-
ordered restitution for theft of workers’ compensation benefits. The insurer
shall notify the injured worker in writing of the withholding of any court-
ordered restitution from the injured worker’s benefits.

(2) Payments under this chapter are subject to assignment, attachment, or
garnishment for child support as follows:

(a) for any periodic payment, an amount up to the percentage amount
established in the guidelines promulgated by the department of public
health and human services pursuant to 40-5-209; or

(b) for any lump-sum award, an amount up to that portion of the award that
is necessary to pay current child support and a past-due child support
obligation.

(3) After determination that the claim is covered under the Workers’ Compensation
Act, the liability for payment of the claim is the responsibility of the appropriate
workers’ compensation insurer. Except as provided in 39-71-704(11), a fee or
charge is not payable by the injured worker for treatment of injuries sustained if
liability is accepted by the insurer.

History: En. Sec. 17, Ch. 96, L. 1915; re-en. Sec. 2927, R.C.M. 1921, re-en. Sec. 2927, R.C.M.
1935; R.C.M. 1947, 92-801; amd. Sec. 3, Ch. 496, L. 1983; amd. Sec. 1, Ch. 485, L. 1987;
amd. Sec. 19, Ch. 702, L. 1989; amd. Sec. 14, Ch. 628, L. 1993; amd. Sec. 2, Ch. 424, L. 1995;
amd. Sec. 104, Ch. 546, L. 1995; amd. Sec. 1, Ch. 31, L. 2005; amd. Sec. 10, Ch. 103, L. 2005;
amd. Sec. 26, Ch. 416, L. 2005; amd. Sec. 2, Ch. 12, L. 2007; amd. Sec. 2, Ch. 330, L. 2007;
amd. Sec. 20, Ch. 112, L. 2009; amd. Sec. 7, Ch. 433, L. 2017.
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Cross-References
Property exempt from execution without limitation — exceptions, 25-13-608
Exempt property — bankruptcy proceeding, 31-2-106.

39-71-744. Benefits not due while claimant is incarcerated - exceptions.

1)

2

Except as provided in subsection (2), a claimant is not eligible for disability

or rehabilitation compensation benefits while the claimant is incarcerated for

a period exceeding 30 days in a correctional institution or jail as the result of
conviction of a felony or a misdemeanor. The insurer remains liable for medical
benefits. A time limit on benefits otherwise provided in this chapter is not
extended due to a period of incarceration.

A person who is employed while participating in a prerelease center program or
a diversionary program is eligible for temporary total benefits as provided in 39-
71-701 and medical benefits for a work-related injury received while participating
in a prerelease center program or a diversionary program. Other disability or
rehabilitation benefits are not payable while the worker is participating in a
prerelease center. This subsection does not prohibit the reinstatement of other
benefits upon release from incarceration, nor does it apply to an employee
performing community service described in 39-71-118(1)(e).

History: En. Sec. 28, Ch. 464, L. 1987; amd. Sec. 1, Ch. 457, L. 1993; amd. Sec. 21, Ch. 243,
L. 1995; amd. Sec. 31, Ch. 308, L. 1995; amd. Sec. 105, Ch. 546, L. 1995.

39-71-745. Calculation of volunteer firefighter benefits and premiums -
definitions.

(1)

2

3)

(a) A plan No. 1 or plan No. 2 insurer shall designate whether an employer, as
defined in 7-33-4510, is to use actual volunteer hours or a flat assumed
payroll amount for each volunteer firefighter for calculating premiums. The
coverage option must be the same for all fire agencies organized under Title
7, chapter 33, that are covered by that insurer and meet the definition of
employer in 7-33-4510. A plan No. 3 insurer shall use a flat assumed payroll
amount for each volunteer firefighter for calculating premiums.

(b) If a plan No. 1 or plan No. 2 insurer uses actual volunteer hours, the payroll
calculation is the number of actual volunteer hours of each volunteer
firefighter, not to exceed 60 hours a week, times the state’s average weekly
wage divided by 40 hours.

(c) When a plan No. 1, plan No. 2, or plan No. 3 insurer uses a flat assumed
payroll amount, the assumed payroll for each volunteer firefighter must be
reported as a full month for any month in which the volunteer firefighter
is on the roster of service as defined in 7-33-4510. The employer shall
maintain the roster of service with the effective date of membership for each
volunteer firefighter.

For benefit purposes, if concurrent employment under 39-71-123 does not

apply, a volunteer firefighter injured in the course and scope of employment as a

volunteer firefighter is eligible for medical and compensation benefits provided in

Title 39, chapter 71. Any weekly compensation benefit must be based on either

the actual volunteer hours if chosen as provided in subsection (1)(b) or the flat

assumed payroll amount on which premiums are based, whichever is applicable.

For the purposes of this section, the following definitions apply:
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39-71-801

(a) “Volunteer firefighter” has the meaning provided in 7-33-4510.

(b) “Volunteer hours” means the time spent by a volunteer firefighter in the
service of a fire agency organized under Title 7, chapter 33, that meets the
definition of employer in 7-33-4510, including but not limited to training
time, response time, and time spent at the premises of the fire agency.

History: En. Sec. 6, Ch. 412, L. 2013.

Part 8
Compensation for Occupational Deafness
39-71-801. Repealed.

Sec. 10, Ch. 26, L. 2005.

History: En. 92-710 by Sec. 1, Ch. 366, L. 1971; amd. Sec.
92-710(part); amd. Sec. 70, Ch. 397, L. 1979.

39-71-802. Repealed.
Sec. 10, Ch. 26, L. 2005.

History: En. 92-710 by Sec. 1, Ch. 366, L. 1971; amd. Sec.
92-710(part).

39-71-803. Repealed.

Sec. 10, Ch. 26, L. 2005.

History: En. 92-710 by Sec. 1, Ch. 366, L. 1971; amd. Sec.
92-710(8); amd. Sec. 33, Ch. 464, L. 1987.

39-71-804. Repealed.
Sec. 10, Ch. 26, L. 2005.

History: En. 92-710 by Sec. 1, Ch. 366, L. 1971; amd. Sec.
92-710(1)(a).

39-71-805. Repealed.
Sec. 10, Ch. 26, L. 2005.
History: En. 92-710 by Sec. 1, Ch. 366, L. 1971; amd. Sec.

92-710(1)(b) thru (f); amd. Sec. 11, Ch. 214, L. 2001.

39-71-806. Repealed.
Sec. 10, Ch. 26, L. 2005.

History: En. 92-710 by Sec. 1, Ch. 366, L. 1971; amd. Sec.
92-710(2).

39-71-807. Repealed.

Sec. 10, Ch. 26, L. 2005.

History: En. 92-710 by Sec. 1, Ch. 366, L. 1971; amd. Sec.
92-710(3); amd. Sec. 74, Ch. 397, L. 1979.
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39-71-808. Repealed.

Labor

Sec. 10, Ch. 26, L. 2005.

History: En. 92-710 by Sec
92-710(4).

39-71-809. Repealed.

.1, Ch. 366, L. 1971; amd. Sec.

Sec. 10, Ch. 26, L. 2005.

History: En. 92-710 by Sec
92-710(9).

39-71-810. Repealed.

.1, Ch. 366, L. 1971; amd. Sec.

Sec. 10, Ch. 26, L. 2005.

History: En. 92-710 by Sec
92-710(6).

39-71-811. Repealed.

.1, Ch. 366, L. 1971; amd. Sec.

Sec. 10, Ch. 26, L. 2005.

History: En. 92-710 by Sec
92-710(10).

39-71-812. Repealed.

.1, Ch. 366, L. 1971; amd. Sec.

Sec. 10, Ch. 26, L. 2005.

History: En. 92-710 by Sec
92-710(7).

39-71-813. Repealed.

.1, Ch. 366, L. 1971; amd. Sec.

Sec. 10, Ch. 26, L. 2005.

History: En. 92-710 by Sec

Part 9

.1, Ch. 366, L. 1971; amd. Sec.
92-710(5); amd. Sec. 72, Ch.

397, L. 1979.

120

1,Ch. 381, L. 1973; R.C.M. 1947,

1,Ch. 381, L. 1973; R.C.M. 1947,

1,Ch. 381, L. 1973; R.C.M. 1947,

1,Ch. 381, L. 1973; R.C.M. 1947,

1, Ch. 381, L. 1973; R.C.M. 1947,

1,Ch. 381, L. 1973; R.C.M. 1947,

Subsequent Injury Received by Vocationally Handicapped

Part Cross-References
Definitions, 39-71-116,
Employer defined, 39-7

39-71-901.
1-117.

Employee defined, 39-71-118.
Injury defined, 39-71-119.

39-71-901. Definitions.

As used in this part, the following definitions apply:
(1) “Certificate” means documentation issued by the department to an individual

who is a person with

a disability.

(2) “Fund” means the subsequent injury fund in the proprietary fund category.
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(3) “Person with a disability” means a person who has a medically certifiable
permanent impairment that is a substantial obstacle to obtaining employment
or to obtaining reemployment if the person should become unemployed,
considering such factors as the person’s age, education, training, experience,
and employment rejection.

History: En. 92-709.1 by Sec. 1, Ch. 254, L. 1973; R.C.M. 1947, 92-709.1(1); amd. Sec. 10,

Ch. 103, L. 1979; amd. Sec. 73, Ch. 397, L. 1979; amd. Sec. 24, Ch. 613, L. 1989; amd. Sec.
40, Ch. 472, L. 1997; amd. Sec. 19, Ch. 389, L. 1999; amd. Sec. 7, Ch. 193, L. 2003.

39-71-902. Repealed.

Sec. 7, Ch. 284, L. 1997.

History: En. 92-709.1 by Sec. 1, Ch. 254, L. 1973; R.C.M. 1947, 92-709.1(part); amd. Sec. 74,
Ch. 397, L. 1979; amd. Sec. 64, Ch. 613, L. 1989; amd. Sec. 8, Ch. 555, L. 1993; amd. Sec. 17,
Ch. 516, L. 1995.

39-71-903. Procedure.

When a person with a disability receives an injury, as defined in 39-71-119, the
procedure provided in this chapter applies to all proceedings under this part, except
when specifically otherwise provided.

History: En. 92-709.1 by Sec. 1, Ch. 254, L. 1973; R.C.M. 1947, 92-709.1(part); amd. Sec. 75,
Ch. 397, L. 1979; amd. Sec. 4, Ch. 284, L. 1997; amd. Sec. 41, Ch. 472, L. 1997.

39-71-904. Rules for certification.

The department shall promulgate rules for certification of persons with disabilities.

History: En. 92-709.1 by Sec. 1, Ch. 254, L. 1973; R.C.M. 1947, 92-709.1(4); amd. Sec. 64,
Ch. 613, L. 1989; amd. Sec. 42, Ch. 472, L. 1997.

Cross-References
Adoption and publication of rules, Title 2, ch. 4, part 3.

39-71-905. Certification as person with disability - eligibility for benefits
under fund.

(1) A person who wishes to be certified as a person with a disability for
purposes of this part shall apply to the department on forms furnished by
the department. The department shall conduct an investigation and shall
issue a certificate to a person who, in the department’s discretion, meets
the requirements for certification. A person shall apply for certification before
an injury occurs that is covered by this part. The certification is effective
retroactively to the date the department received the application.

(2) If a claimant has met the provisions of subsection (1) and a subsequent
claim has been accepted by an insurer, the claim is eligible for the benefits
under the fund.

History: En. 92-709.1 by Sec. 1, Ch. 254, L. 1973; R.C.M. 1947, 92-709.1(2); amd. Sec. 11,

Ch. 103, L. 1979; amd. Sec. 1, Ch. 151, L. 1987; amd. Sec. 64, Ch. 613, L. 1989; amd. Sec. 8,

Ch. 558, L. 1991; amd. Sec. 43, Ch. 472, L. 1997; amd. Sec. 15, Ch. 377, L. 1999; amd. Sec. 1,
Ch. 257, L. 2005; amd. Sec. 21, Ch. 112, L. 2009.
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39-71-906. Repealed.
Sec. 2, Ch. 257, L. 2005.

History: En. 92-709.1 by Sec. 1, Ch. 254, L. 1973; R.C.M. 1947, 92-709.1(3); amd. Sec. 12,
Ch. 103, L. 1979; amd. Sec. 64, Ch. 613, L. 1989; amd. Sec. 44, Ch. 472, L. 1997; amd. Sec.
12, Ch. 214, L. 2001.

39-71-907. Certified person with a disability to be compensated for injury as
provided by chapter - insurer liability for compensation limited.

(1) A person certified as having a physical or mental disability that constitutes
or results in a substantial impediment to employment who receives an injury,
as defined in 39-71-119, that results in death or disability must be paid
compensation in the manner and to the extent provided in this chapter or, in
case of death resulting from the injury, the compensation must be paid to the
person’s beneficiaries or dependents. The liability of the insurer for payment
of medical and burial benefits as provided in this chapter is limited to those
benefits arising from services rendered during the period of 104 weeks after
the date of injury. The liability of the insurer for payment of benefits as provided
in this chapter is limited to 104 weeks of compensation benefits actually paid.
Thereafter, all compensation and the cost of all medical care and burial are the
liability of the fund.

(2) The liability of the fund for reimbursement under this section is limited to the
amount currently in the fund at the time the reimbursement request is received
by the fund and the amount collectible in the next assessment period pursuant
to 39-71-915.

History: En. 92-709.1 by Sec. 1, Ch. 254, L. 1973; R.C.M. 1947, 92-709.1(5); amd. Sec. 76,
Ch. 397, L. 1979; amd. Sec. 1, Ch. 213, L. 1987; amd. Sec. 9, Ch. 555, L. 1993; amd. Sec. 5,
Ch. 284, L. 1997; amd. Sec. 45, Ch. 472, L. 1997; amd. Sec. 20, Ch. 389, L. 1999; amd. Sec. 7,
Ch. 48, L. 2007.

39-71-908. Notification of fund of its potential liability under part -
review by fund.

Not less than 90 or more than 150 days before the expiration of 104 weeks

after the date of injury, the insurer shall notify the fund whether it is likely that
compensation may be payable beyond a period of 104 weeks after the date of the
injury. The fund thereafter may review, at reasonable times, such information as

the insurer has regarding the accident and the nature and extent of the injury and
disability.

History: En. 92-709.1 by Sec. 1, Ch. 254, L. 1973; R.C.M. 1947, 92-709.1(part); amd. Sec. 77,
Ch. 397, L. 1979; amd. Sec. 25, Ch. 613, L. 1989.

39-71-909. Effect of fund’s failure to give notification of its intent to dispute
liability — subsequent notification by fund authorized

If the fund does not notify the insurer of its intent to dispute the payment of
compensation, medical, and burial benefits, the insurer shall continue to make
payments on behalf of the fund and shall be reimbursed by the fund for all benefits
paid in excess of the insurer’s liability. However, at any time subsequent to 104
weeks after the date of injury, the fund may notify the insurer of a dispute as to
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payment of benefits. The liability of the fund to reimburse the insurer shall be
suspended 30 days thereafter until the controversy is determined.

History: En. 92-709.1 by Sec. 1, Ch. 254, L. 1973; R.C.M. 1947, 92-709.1(7); amd. Sec. 2, Ch.
213, L. 1987.

39-71-910. Repealed.
Sec. 7, Ch. 284, L. 1997.

History: En. 92-709.1 by Sec. 1, Ch. 254, L. 1973; R.C.M. 1947, 92-709.1(9) thru (12); amd.
Sec. 78, Ch. 397, L. 1979; amd. Secs. 26, 64, Ch. 613, L. 1989.

39-71-911. Obligation to make payments on behalf of fund not independent
liability.
Except as provided in 39-71-909 and 39-71-920, the obligation imposed by this

part on the insurer to make payments on behalf of the fund does not impose an
independent liability on the insurer.

History: En. 92-709.1 by Sec. 1, Ch. 254, L. 1973; R.C.M. 1947, 92-709.1(part); amd. Sec. 27,
Ch. 613, L. 1989; amd. Sec. 8, Ch. 193, L. 2003.

39-71-912. Reimbursement to be promptly made.

After the right to reimbursement has been established, reimbursement payment
shall be made promptly on a proper showing every 6 months.

History: En. 92-709.1 by Sec. 1, Ch. 254, L. 1973; R.C.M. 1947, 92-709.1(part).

39-71-913. Repealed.
Sec. 7, Ch. 284, L. 1997.

History: En. 92-709.1 by Sec. 1, Ch. 254, L. 1973; R.C.M. 1947, 92-709.1(part); amd. Sec. 28,
Ch. 613, L. 1989.

39-71-914. Repealed.
Sec. 68, Ch. 464, L. 1987.
History: En. 92-709.1 by Sec. 1, Ch. 254, L. 1973; R.C.M. 1947, 92-709.1(part).

39-71-915. Assessment of insurer - employers - definition - collection.

(1) As used in this section, “paid losses” means the following benefits paid during
the preceding calendar year for injuries covered by the Workers’ Compensation
Act without regard to the application of any deductible, regardless ofwhether the
employer or the insurer pays the losses:
(a) total compensation benefits paid; and
(b) except for medical benefits in excess of $200,000 for each occurrence
that are exempt from assessment, total medical benefits paid for medical
treatment rendered to an injured worker, including hospital treatment and
prescription drugs.
(2) The fund must be maintained by assessing each plan No. 1 employer, each
employer insured by a plan No. 2 insurer, plan No. 3, the state fund, with
respect to claims arising before July 1, 1990, and each employer insured by
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plan No. 3, the state fund. The assessment amount is the total amount from
April 1 of the previous year through March 31 of the current year paid by the
fund plus the expenses of administration less other realized income that is
deposited in the fund. The total assessment amount to be collected must be
allocated among plan No. 1 employers, plan No. 2 employers, plan No. 3, the
state fund, and plan No. 3 employers, based on a proportionate share of paid
losses for the calendar year preceding the year in which the assessment is
collected. The board of investments shall invest the money of the fund, and the
investment income must be deposited in the fund.

On or before May 31 each year, the department shall notify each plan No. 1
employer, plan No. 2 insurer, and plan No. 3, the state fund, of the amount to
be assessed for the ensuing fiscal year. The amount to be assessed against
the state fund must separately identify the amount attributed to claims arising
before July 1, 1990, and the amount attributable to state fund claims arising
on or after July 1, 1990. On or before April 30 each year, the department, in
consultation with the advisory organization designated under 33-16-1023, shall
notify plan No. 2 insurers and plan No. 3 of the premium surcharge rate to be
effective for policies written or renewed on and after July 1 in that year.

The portion of the plan No. 1 assessment assessed against an individual plan
No. 1 employer is a proportionate amount of total plan No. 1 paid losses during
the preceding calendar year that is equal to the percentage that the total paid
losses of the individual plan No. 1 employer bore to the total paid losses of all
plan No. 1 employers during the preceding calendar year.

The portion of the assessment attributable to state fund claims arising before
July 1, 1990, is the proportionate amount that is equal to the percentage that
total paid losses for those claims during the preceding calendar year bore to
the total paid losses for all plans in the preceding calendar year. As required by
39-71-2352, the state fund may not pass along to insured employers the cost
of the subsequent injury fund assessment that is attributable to claims arising
before July 1, 1990.

The remaining portion of the assessment must be paid by way of a surcharge
on premiums paid by employers being insured by a plan No. 2 insurer or plan
No. 3, the state fund, for policies written or renewed annually on or after July
1.The surcharge rate must be computed by dividing the remaining portion of the
assessment by the total amount of premiums paid by employers insured under
plan No. 2 or plan No. 3 in the previous calendar year. The numerator for the
calculation must be adjusted as provided by subsection (9).

Each plan No. 2 insurer providing workers’ compensation insurance and plan
No. 3, the state fund, shall collect from its policyholders the assessment
premium surcharge provided for in subsection (6). When collected, the
assessment premium surcharge may not constitute an element of loss for the
purpose of establishing rates for workers’ compensation insurance but, for the
purpose of collection, must be treated as separate costs imposed upon insured
employers. The total of this assessment premium surcharge must be stated
as a separate cost on an insured employer’s policy or on a separate document
submitted by the insured employer and must be identified as “workers’
compensation subsequent injury fund surcharge”. Each assessment premium
surcharge must be shown as a percentage of the total workers’ compensation
policyholder premium. This assessment premium surcharge must be collected
at the same time and in the same manner that the premium for the coverage
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is collected. The assessment premium surcharge must be excluded from the

definition of premiums for all purposes, including computation of insurance

producers’ commissions or premium taxes, except that an insurer may cancel

a workers’ compensation policy for nonpayment of the assessment premium

surcharge. Cancellation must be in accordance with the procedures applicable

to the nonpayment of premium. If an employer fails to remit to an insurer the
total amount due for the premium and assessment premium surcharge, the
amount received by the insurer must be applied to the assessment premium
surcharge first and the remaining amount applied to the premium due.

(8) (a) All assessments paid to the department must be deposited in the fund.
(b) Each plan No. 1 employer shall pay its assessment by July 1.

(c) Each plan No. 2 insurer and plan No. 3, the state fund, shall remit to the
department all assessment premium surcharges collected during a calendar
quarter by not later than 20 days following the end of the quarter.

(d) The state fund shall pay the portion of the assessment attributable to
claims arising before July 1, 1990, by July 1.

(e) fa plan No. 1 employer, a plan No. 2 insurer, or plan No. 3, the state fund,
fails to timely pay to the department the assessment or assessment
premium surcharge under this section, the department may impose on the
plan No. 1 employer, the plan No. 2 insurer, or plan No. 3, the state fund,
an administrative fine of $100 plus interest on the delinquent amount at
the annual interest rate of 12%. Administrative fines and interest must be
deposited in the fund.

(9) The amount of the assessment premium surcharge actually collected pursuant
to subsection (7) must be compared each year to the amount assessed and
upon which the premium surcharge was calculated. The amount undercollected
or overcollected in any given year must be used as an adjustment to the
numerator provided for by subsection (6) for the following year’'s assessment
premium surcharge.

(10) If the total assessment is less than $1 million for any year, the department
may defer the assessment amount for that year and add that amount to the
assessment amount for the subsequent year.

History: En. Sec. 1, Ch. 284, L. 1997; amd. Sec. 16, Ch. 377, L. 1999; amd. Sec. 13, Ch.
214, L. 2001; amd. Sec. 9, Ch. 193, L. 2003; amd. Sec. 6, Ch. 69, L. 2005; amd. Sec. 27, Ch.
416, L. 2005; amd. Sec. 8, Ch. 48, L. 2007; amd. Sec. 22, Ch. 112, L. 2009; amd. Sec. 4, Ch.
123, L. 2015.

39-71-916. Reimbursement of subsequent injury fund - effect on claims
experience rating.

An insurer that uses an employer’s claims costs experience as a factor that
influences the amount of premium charged to that particular employer by