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X. IMTR0DUflON

The International Association of Firefighters. Local 418

(Union) and the city of Helena, Montana (City) are signatories to

a Collective Bargaining Agreement effective July 1, 1998 through

Cute 30, 2002. Un. Ex. B. The 1998-2002 agreement continued in

effect during the negotiations for a successor agreement. The

parties were unable to resolve all of the issues in dispute through

negotiation and mediation. In a letter dated March 6, 2003, the

patties notIfied this Arbitrator ho had been selected to resolve an

impasse on wages, benefits, and working conditions. The dispute

was to be resolved pursuant to Ma. Title 39. Chapter 34. The case

was scheduled for hearing before this Arbitrator for a final and

binding resolution.

The City of Helena is located in Lewis and Clark County.

The City has a population of approximately 26.000 residento, with

another 20.000 in the surrounding area. Helena in the county seat

of Lewis and Clark County and the state capitol of Montana.

Thirty-two bargaining unit members working out of two

stations provide fire and rescue services to the citizens of

Helena. The Fire Chief, along with three assistants, oversee the

operation of the fire department. Fire and rescue cervices are

delivered by what are referred to as combat firefighters. Two fire

preventIon bureau employees work 40 hours per week, 2.080 hours per

year. Combat firefighters work 24 hours on duty, followed by 48

hours off duty, with every sixth workday off as an unpaid Kelly
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day. The fire department rcponded to a total of 2,50 calls in

calendar year 2002,

On April 6, 2002, the Union notified the City in writina

of its desire to open negotiations ar beqir. the process of

hargaisina for a successor contract. On May 28, 2002, the parties

met for the first time and began the process. During the

negotiticn period, the parties met for a total of 14 times. On

January 16, 200, they negotiated through a state mediator. At the

end of the negotiation session, the mediator confirmed the parties

were at impasse.

At the arbitration huriny, seven issues were presented

to the Arbitrator. The seven issues are as follows:

1. Wages
2. Cost of Living Adjustment
3. Longevity
4. Additional Pay
. Clothing
6. Residency
7, Alternative Duty

Issue 7, Alternative Duty, was submitted by the Union

over the City’s objection. The City claimed the Union’s

alternative duty proposal was a permissive subject for bargaining

and the Arbitrator had no jurisdiction to decide Issue 7. Without

waiving its jurisdictional objection, the City did respond to the

proposal. The Arbitrator will address the City’s objection in the

discussion on ISSUe 7.

Section 39-34-103(4), MCA, created an interest

arbitration procedure for firefighters cotrmonly referred to as



firal ifer r tact nd best offer rhi:t-at±cn. Pursuant to :hi

ytec, the I:toreot ‘trbitratcr muot cnocse the finl offer of on

par.y to the diut. The itereot Arbitrator ho no power to

modify or fine.tun. one or both tide’ final offer. Pcr better or

worse, the Arbitrator uat award the prcocal uhrnitted by one of

the parties.

While Section 39-34lO3(4), CA maec it. clear the

procecs io final offer interect arhitration the cttut.e does not

expressly define whether the Interest Arbitrator must choose the

ina1 offer tcka of one party or to select the final offer on in

parties tipulatd this Interest

rLi trator should decide the cane on an issue-by-insue basis. At

the cimencesent of the orbitration hearjn, the pre-hearinq

conference between the Irbitrutor and counoel, and openin

5tarenLn revealed a sharp difference of opinion htwen the

tartics over tDdoloo. calculations, ard use of th ctaratcr,

wver, th artien did ociplite to a lict of ni: Nontana citieo

with which to compare Helena for the purpose of determining wagec,

beef,ts, nd workinq condition for Helena iirefi9bters. The

parties agree that the appropriate comparable juridictions arE the

other Mcztar.a first class cities:

1. Thillings
2, Eoeman
3. Butte
4 Great Fa11B
. 1ali:pell
. ?1isou1a
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Pursuant to the stipulation of the parties, the Arbitrator will

utiia the siz egr eo-on cities as a guide to developing the Award

in this case.

The hearing in this case required one day for each side

to present their evidence and testinony. The hearing was tape

recorded by the ?rhi trator as an extension of his personal note-

taking and the tepe were not made available to the parties.

Testimony of the witnesses was received under oath. At the

hearing, the parties were given the full opportunity to preaeot

written evidence, oral testimony, and argument regarding the issues

in dispute. oth the Union and the City provided the Arbitrator

with substantial written documentation in support of their

respective positions on the seven issues.

Moreover the parties submitted comprehensive and

decailed post-hearing briefs in further support of their positions

taken at arbitration. The approach of the Arbitrator in writing

this Award will be to summarize the majors most persuasive evidence

nd arguments presented by the parties on the seven issues. After

the introduction of the issue and the position of the parties, I

will state the basic findings and rationale which caused your

Arbitrator to make au Award on each issue.

This Arbitrator has carefully reviewed and evaluated all

o the evidence and arcur’ent suhmitted pursuant to the criteria

established by the statute. Since the record in this case is so

comprehensive, it would be iLoractical for the Arbitrator in the

discussion and Award to restate and refer to each and every piece
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of evii2rcc, teztircny, and a ument presented. Mowver, whn

fcro’ulating this Jward, the rbitratcr did gi:e careuJ.

or$ic3eraticn to all of the evihce nd arunent placed tc the

r:oord by the parties.

The statutory criteria arad powers of the A itrit.or are

set forth in Section 3934lO3, MC?, which t’tate

39-31-103. Pwrn aDd duties of an
arbitrator fir £irefighier and public
eoloyers. l) The arhitritcr shall establish
dates ad a place for hearings and ay
8usoena witnesseS and require the submssicn
cf eidcnce necessary to reclve the iipase.

(2) PrIor to kin a determination on any
issue relatins to the inpasse, the arbitrator
may refer the iuet; brick to the tarties for
further negotiation.

(3) ?t the conclusion of the hearioarj, the
arbitrator shall r’quire the parties to subnt
their respective £!njl position on matters in
dispute.

(4) The rirbitrator shell make a just and
reasonable dtrD1ination of which final
ncoticn on mtters in dispute will be adopted
within 30 days of the comenceent of the
arbitran1n crc einc. The arbitrator .all
nctiE the board of percnnel a peals anJ the
nartes n wrjtin of his deterrintjon.

(E) Zn arri;ino at a deterrination, the
arbitrator shall consider any relevant
circurctrince includina:

(a) cparcon of hours, wages, and
conditions o uiployment of the employs
involved with employees perforning similar:
nervices and with oth-±r services generally;

(b) the interests and welfare of the public
and the financial ability of the public
eitployer to pay;

(c) appropriate cost-of-living indices;
d) arv other factors traditionally

considered in the dcterzinaticn of hcur,
wafles, and conditanc E

E) The determination of the arbitrator io
fioa and bindina and is not Et ect to the
approval oi any cverning body.

Ex. 1.
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Because of the large amount of written documentation,

oral testimony and extensive post-bearing briefs, the parties

waived the ZOsday period an arbitrator would normally have to

publish an Award under the statute.
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tSStT 1 WAGES

A. Introduction

oth sides agreed wagc for meabcr of this bargaining

unit are low when corrrnared to the areed-on i:: 4ontana firot class

cities. The cru:: of this dispute i how to reach the appropriate

],rv le’:el. The City proposed a three-year salary schedule to

‘rin firefighters to what it terncd the “market rate” or arket

median.” See Attachment A.

At the arbitration hearing1 the City presented an

alternative proposal. Pursuant to the alternative proposal, the

City would agree to inplernent its first and second year proposals.

The third year wa rate would he subject to a reopener.

The Onion offered a two-year agreement. See Attachment

P. t wj a stated goal of the Union to itove Helena firefighters’

compensation to rank “between three and flour” of ay for Montana’ S

first. class cities. The cot of living part of thc Union’s salary

proposal at the bottom of the page is the topic of a separate

iSSUe.

B. The Uaioo

The Union’s proposal is based on the theory that Helena’s

irefiobter pay should rank between third and fourth in ranking of

pay in Montana’s first class cities. According to the Onion, it

two-year proocoal is desianed to et Helena’s pay third or fourth

in the rar.kinqs of the six comparator jurisdictions.
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The n:r trO its p:ccsa1 acc p1izhs the Et..Atd

go1. ird±r the Urion’ propca1, by ticcl year 2004, in all at

he b’:chirked critiono. HeLena lirefi terfl will be rar.kei third

or fcurh mrared to their cuterarts in Montana. The t.1nio

CaiCUlattd th pact. of the slAry prcpcal for all of the rnk.

Ln. x. L. The Union alEo calculated what the City’s propooil

would compiib by way of rankings in the coparatar

urisiLcticrs

The benchsiark position o. tcp firefiqhter was calcu1ted

by the Uniofl to be as toliowa;

Top Fi fhter - Hourly ate Waqe
kFF Local 44 Prcpoal

City

________23

Fl’ 2Q04_Ran

Eilliny 16.86 17.R9 l8.S3 Tie lot/i
14.39 14.7 6/7

utie 14.63 15.07 15.52 3/5
Great Falls 1.8B 16.65 17.15 2/3
Helena 14.58 15.51 16.50 4/4
Yalicrell 14.46 l4.0 15.02 5/5
MinLouLa 16.6 17.20 17. Tie lot/2

FY 2002/FY 2004 reapectily.

otfered by the citz&’ neqotiatinq tearr3. c:exar.
w in faot-ndinçi in Jun€t 20D3 and alipe1l ie

duled for arbitration in October 2003.
Un. Ex. L.

The Union Io made rimilar comparione for the o’:her ranks in the

waae ca-. The recult of toe al1aticr.c placed the Union in

a m.ddJ e ranse of th rar4knqr when ccmparc to the other i>

juridicLion.



Turnioc to the City’s proposal, the Union aosert the

t:hree-year salary proposal does not get Helena wages to the median.

When soc considers the City’s comparative analysis inflates its

waqe prctosa1 and inaccurately states the wages paid in other

communities, the Arbitrator hou1d ignore the City’s calculations.

The City’s comparative analysis inflates its wage proposal by

including special certification pay for emDloyees who have the base

Emergency Medical Technician certification in the calculation of

base pay starting in fiscal year 200’1. While the parties agreed at

the table to include EMT-B pay in base pay starting in fiscal year

20C4, one must compare base pay to base pay in the other cities.

The Union predicated all of its comparisons on base wage rates.

Un. E. L. The City mistakenly compared Helena’s base pay plus

EMT-Th pay to the b pay of other cities. City Ex. l. The Union

submits this is not a fair comparison.

The Union next arques the City’s calculation of wages

paid in the comparable cities is highly suspect. The Union’s

comzarativo analysis used d.ita from current collective bargaining

contracts. ±llinas, Bozeinan, and :alispell were all in bargaining

durir;cj the same period as the parties to this case. When the other

cities reached agreement, the Union updated its data to reflect

contracts which were settled, or presented the city’s last offer in

the wage negotiations from the other jurisdictions.

The City’s numbers were derived from phone calls from

unidertti:iod Helena personnel officers to unidentified persons in

the comparator jurisdictions, The City’s nurcrs were not and
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cannot be verified. They were not confirmd by reference to

collective bargaining agreements. Further. the City’s data does

not take into accour.t that Blliugs settled its contract. The

City’s nunters are constant in that they inclu4 only information

that was gathered in October 2002. The Union submits the City’s

proposal to be at “market median’ is in reality based on a 2002

“median.” Adoptioa of the City’s proposal will men Kelena

firefighters will teach the 2002 market ‘median” in 2004.

A significant problem with the City’s last proposal is

that it La incomplete. The parties have traditionally stated wages

as a monthly saiarl for every rank it the department. The Wnior.’s

fInal offer states wages as monthly salary and provides a salary

for every rank in the department. tin. fl C, p. 1. The City’s

final aLter proposes monthly salaries for positions that are

currently filled, but doec ot provide a wage for four positions

that are currently not tilled in the fire dupartment. At the

hoaring, the City asserted that wages for these positions would be

the same as the wages for comparable Lire suppression ranks. City

Exhibit 1$, Exhibit B. dces not ny what the City asserted at the

arbitration hearing.

fl the arbitration hearing, the City presontod

comparisons to some unidentified group of ‘other City employees.

cLty Lx. 10. Hone of these issues were raised at the bargaining

table and should be rejected by the Arbitrator as an attempt by the

City to jicy a game of ‘gotcha.’ Game playing is entirely

inconsistent with the fundamental obligation to bargain in good
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faith1 and thereafter attempt to bring analysts and argument which

was never shared with the Union.

Regarding the City’s testimony about ability to pay, the

Union maintains it was a particularly weak position. City

wttnesses boldly asserted ilelena does not have the ability to pay

if the Arbitrator accepts the Union’s propotal. While never

presented or discussed during negotiations, the City calculated the

Union’s proposal would coat $151,761.78 more than the City’s offer

over two years. City Ex. 6. The City has not reached its maximum

taxing authority. Inability to pay is not established by the

City’s adoption of an annual general fund budget of $11.4 million

and an annual fire department budget of $2.6 million. Budget

prioriteu might have to be shifted, but budget amouzto are not

proof of inability to pay. The Union submits the addlttonal cost,

as calculated by the City, of about $152,000 over two years.

averages to $76,000 per year, dust less than 3% of the fire

department’s budget and less than 0.66% of the City’s general fund

budget.

Based on all of the above-stated arguments, the

Arbitrator should award the Union’s wage proposal.

C. The City

The City begins by claiming it has a policy of fairly

compensating all of its employees at rates comparable to other

Montana cities. According to the City, that policy was equally

applied here when developing its wage proposal. The general

methodology used in the present case was the same the city used in
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thr 1Lrre. Lude 1i dteriuinnq utkt r:jte of pay for all

ciaGs of City emoloyecri.

The City xained the pothearir brief it

it follows:

Frc. the tetirty of ith Sir.edir r, chief
flOOti3tiDr for Ai ociaticn, the arUe ired
duririq otiaticn that waqec were below a
market rate baed on waqeii ira ci: principle
citis in tIonlona lliacr, Eo:eman, Butte,
a1ispell. rat Pall, and ioula. It wa
arecd that these ri: cities would be used to
determine a market ra:’. it wa further
areed that the market rate, on an hourly
bai1 would b the ntedhn between the hourly
waoea paid by the three hiqheot cities and the
three lowest. 1n other wordD, the cix cities
would be ranktd by salary in each ob
c1aification and after eliinatira the top
two and thi buttm two in the x-ankna, the
market ic the number between the citieiJ
rankin third and fourth. The City employed
Chio aqraed-upon method and took a numerical
verae of h• hourly w.qe of the third an
fourth ranked cities This resu) td in the
nuiobers Iiown on the line entitled 9iedian’ on
Citys Exhibit 3. Thin median number wa
w1cni2ated iy the City puriuant to the açreed
upon rrethcdoloqy, which was ccniztent with
th bhodoloy the City uoed in oay oudie
for all of its eployeeB,

pp. :., 3,

The City attacked the Unions o calculations and

tthodiy becue no Union rner could idequatey explain how

the prc’cal w, dCvop1 especially in relation to market rato.

The 3nicn further confused the iau’ by intrducing analysis done

in Union E::hbit L. This analysis wac prepared two wc.cks before

the bearincT and. never precented to the City durirap nooiat.cns.

The hourly rates in the si>: cities used in the analysis were

12



obtained from Union contracts of those cities. In comparing the

Union’s hourly wage rate offer with its market rate analysis, the

conclusion is clear that the Union’s proposed hourly rate has no

logical or mathematical basis which is consistent with its

agreement as to general methodology.

To adopt the Union’s proposed wage rate in blind faith,

is contrary to the agreed-on methodology reached during bargaining.

The hourly wage rats proposed by the Union appears to be arbitrary

and not remotely linked to any methodology. The City submits this

is a poor basis with which to award the union’s wage offer in

binding arbitration.

The City agreed, in good faith, to use the market rate

based on the median shown on City Exhibit 3. The evidence clearly

shcws the city adhered to its agreement to use the median of wages

Iron tho six cities and based its offer on hourly wages on a three-

year phase-in of that market rate. The reason the City proposes a

three-year contract is solely for the purpose of phasing in the

hourly wages to a market rate over a time the City can reasonably

afford.

The City next contends it does not have unlimited

resources for a twoyear phasesin. The fire department budget is

funded 95.34% from the general fund, which is property tax

generated. Legally imposed caps on property taxation by local

government prevents the City from levying sufficient money for a

two-year phase-in, especially since the current City general fund

budget is $84.000 short for fiscal year 2003. To accept the

13



union’s wage proposal would add an add.;ior.aZ $66.238.S6 to the

City’s Sudgetary imbalance.

fl is also the position of the City that to determine a

market rate limited to hourly wage rates using the six comparators

does not t;uly chow comparison of total wage packages between the

six cities Thia is because there are four variables in

determining the total wage package for any city: hourly rate,

number of hour. per year. longevity, and additional flit pay. T

find the true common denominator for the compari con of the six

cities, all these variables must be included. A total componsation

analycio includes the package of all economic benefits paid to

employees as a whole. As seen in City Exhibit 2. there is a

substantial variation in the number of work hours par year between

the six cities. City Ex. 4. The exhibit also shows a better

comparincn of Relern’c standings than simply using an hoirly wage

rate without regard to the number of working hours per year.

The Union’s calculations are also flawed because members

receive $75 per month for EXT-B certification which the parties

have agreed to roil this additional ccmputaton ir.to the fLscal

year 2003 wage package. The Union baa ignored this benefit which

adele another $0.37 per hour for Lire cuppresnion firefighters and

$0.43 per hour for ether bargaining unit members. The Union has

r.eglectcd to include this n its comparison studies. City Exhibit

17 reflects many other cities either do not pay this additional

ccnponuation or have rolled it into the basn salary. Therefore,

the City submits the wages from the other comparators require the

14



tMTt compensation to be added into Kelena’s wage rate as well as

aducticg for the 4fferentjal in riuzber of hours worked per year.

The real sleeper in the Union’s request is a cost of

lLving adjustment for fiscal year 2003. in addition to the market

phase-in. This sleeper increases the Union’s two proposals by 1.6%

for fiscal year 2003. The Union’s wage rate offer does not reflect

the hourly wount being nought by the Union in this round of

bargaining. Bee Exhibit A attached to City’s brief. This evidence

further demonstrates the fallibility of the Union’s proposal. The

true impact of including the t47.S in the base. plun adding the

COLA desired by the Union is shown in Cohmc I of txhibLt A

atachod to the brief.

The City uubmi tsi the total compensation package icr shown

Lu detail on City Exhibits 5. 6, and 7. When the Arbitrator

reviews those exhibits, he will discover that the City’s proposal

is reasonable and in accordance wLth the statutory crtteria. The

Arbitrator should award the City’s proposal on wages.

D • Di acucsipnatyjnd&naa

the Arbitrator is charged by statute “to make a iust and

reasonable determination of which final position on matters in

dispute will be adopted,’ The partien have agreed the Arbitrator

aball make a determination of each of the seven issues separately.

a.ncluding wages. Even though there are flaws in both parties’

proposals and the evidence which both parties allege justified

adoption of their proposals, your Arbitrator is duty bound to

Golect the final wege proposal of one of the parties. In deciding

15



the ±usueo, the last beat offer procedae in tin: only alternative

for thia Xnterest Arbitrator.

Pursuant to the last best offer system, the burden cit the

Cfty and the Union in tc, demonstrate their respective offer bent

couforms to the statutory criteria. Finml offer interest

arbitration in a high risk procedure because the Interect

Arbitrator may be forced to select the loaner of two extreme

propooals which night be based on incorrect data and calculations.

The Award of the Interest Arbitrator must be grounded on the record

developed by the parties at the arbitration hearing, and not by

independent research of the Arbitrator.

The interest Arbitrator finds after review of the

nvidence and argument an applied to the statutory criteria- - the

Union’s wage proposal as set forth In Attachment B to this Award

shall be inpleaonted. The adoption of the Union’s pror-cal will

p]ace bargaining unit members in the middle range of the cix

comparator jurisdictions by the second year of the contract.

nOtUS

The starting point for review of this factor is the

stipulation by the parties to six Montana jurisdictions with which

to compare Helena for the purpose of establishing wagec, benefits,

and working conditions.

The Interest Arbitrator in bound by the stipulation of

the parties to use the six cities agreed-upon as the comparator

group for thin interest arbitration. In this case, the Union’s

metbcdolc of using the top step bate rate paid to the members of

16



Larainjno unit when prorrtjn rion studleo jE’ the

retc to , :v:st Arbitrator In

iormulatin the Award. While ir1ivjdual prerniir. u’ should not be

inor’d, anoiuding prerniw piy with the hate pay iuproperly skews

an acurate cooparion of wqs. The use of premu,ais in one

juriodiction and not int1uding them in another jurindiction to

periorm the calculzitions is not an apprariate way to compare

The firct riatter to be addreed is City’D claizn that

iring gotiations the prLi: agreed to a pro si to dc:termine

“nr:’t rate.” See page 12 oE this Award far the City’s

description of the market rate procedure.. The anion denied there

wii ny nuch agreement. The Arbitrator finds the City failed to

prove the parties ontorcd into ny a ocxnent of the sorL deicribd

en page 12 of thir Award,

The Arbitrator finds the City’s calculations and wa

comoariscn data Ehould not be credited for hve basic reron.

Firct, the City’s proc1aed approach baned on narket rate or

iarket median method to etahlIch comnparisonG and to determine a

wag rate was not shown to e an accepted theory to detrciine wages

Lcr Nelena firefighters or for any other group of enpes.

Second, the City’ calculation of the rankings war

riously flawed because it froze the corprator data an of October

2OC. ne of the advantaes of delay in reaching reement for a

new ollecti’.e bargaining rent is the parties have the benefit

of knowing what the cciprator jurisdictions will ray as

17



:..... .,.. ,....I1 ..4.... . ...
.,Cn c

Failure to have current data from the comparators ignores an

essential element necessary for making accurate calculations and

rankings.

Third, the City’s last offer set forth in Attachment A to

this Award is confusing and cluttered. The three-year proposal

deviates from the wage structure found in the current salary

matrix. The final offer on salary lumps wages longevity, SMT pay,

and COLAs in a manner that is sure to generate major conflict when

the schedule is applied to the bargaining unit members.

Fourth, the data-gathering technique of telephone calls

to unidentified persons employed in the comparator jurisdictions is

not a procedure which guarantees reliability and accuracy of the

rnn± crc. While telephone and written surveys can be an important

part of the data-antherins process, the primary source of accurate

information is the collective bargaining agreements from the

comparator cities.

Fifth, while the City is correct a total compensation

analysis nay yield a better result, the calculations must be

accurate. ;. total compensation analysis is a complcx process which

depends on accurate data. Given the Interest Arbitrator’s finding

on the City’s source data, I cannot accept the total compensation

analysis performed by the City as reliable.

The statutory factors identified in 39-34-103 (5) , MCA,

are criteria which cannot be applied with surgical precision. The

weicht to be given each of the criteria is not defined. Further,

18



LL is itrtant t nooe the Ie .ritrator is rpsih.e fcr

applyina th evidence to th tatut.ox-y factors, even if th

ev±dence sub:ftittc1 by thc parties is inccnplr.t€’ inisleadinc,

c ipulie. Rfrccqnizincj t.hse probloins it otill

inain r...he c’bliaaticn of the Interest Axbitrator to apply the

record evidencr to tie criteria set frtb in t statute ir order

to ‘rtahe a just an deerninati;n of which final

position on atL-rti in dispute will be adopted . . “ In assesoing

the vjdenco asd aruvent on the wane issue, t:hv-’ Arbitrator holds

the Un’o data, while r4: prfect, rovide a reasonable and

crdib1e upt:crt or a r scnable and uct award.

For purposes of ccr.pariocn the Arbitrator will use

Ur.on’ analysis of the hourly wage for the benchmark position

i paid t1rFiQhters. A cornarison of the other studies

performed v the Union r ob c1asificationD in the bargaining

anit. hcw a inilar recit. The Union’s to paid fjrjhters’

Lcheduj.e revealed as follows:

Top Firefighter - - -1our1y ase W
IAFF Local 48 Proposal

FY 2002 FY 2003 FY 2004 F.ank
Billinas 16.86 17.S9 1B.3 Tie 1st/i

13.97 14.29 14,97 6/7
Butte 14,63 15.07 15.S2 3/5
Grsa ra11 ,7.l5

14.56 35.5]. 1/4
:a1ispeD] 14.46 14.80 ].S.0 5/6
Missoula 16.86 17.20 17.68 Tit lt/2

In FY 2Ci02/FY 2004 respectively.

A5 oEferd by the citioi’ negotiating teittw. Boenan

wac in fact-finding in Jrhe 2002 and a1ipe11 is
s’j1cd fcr arbitration in Oc:cber 2302

Un. Ex. L.
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Th average pay among the SiX juriBciiCtion fo the top

paid firefighter wa 15.45 per hour. Helena was ranked 5 out of

7 and $0.3 behind the averag±. Further, a top paid Helena

firefihter wzi 2.2B per hour behind the tcp paid firefight.er in

Billings and iLoula for 2002.

Adoption of the Union’s proposal for 2002-2003 will set

the top naid base wage at $15.51 per hour, or $0.49 below the

average. The base wage wifl he $2.3 per hour behind Billings and

$l.&9 per hour below iissoula. Helena’s top paid firefighters will

move up to the number 4 position in the salary rankings in the

seven citieS.

Turning to the 2003-2004 rankings, a top paid firefighter

i -1elen will be compensated at. the rate of $16 .50 per hour. The

average for the six cities fr 2003-2004 will be $16.53 ner hcur.

Helena will be riohi: at the average and held its fourth place

ranking. The gap between Eillings and Helena will be $2.33 p..r

hours and Missoula firefighters will be paid $1.18 per hour more

than the top paid firefighters in Helena.

The Award of this Arbitrator over the two-year period

will not push the wage schedule of Helena firefighters into the

upper leve1 of compensation paid to their counterparts in the six

comparator cities. The pay schedule awarded will place Helena

firefighters fira1y within the middle range of the six comparator

citiCs. This its a coal both parties asserted was reachable and

appropriate. The we schedule is not out of line with the si:<
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juridieticin €a ptie for the purpose of aiting

in eitohiisb,in wag- cparability.

Accordinely,. the Interest rbitratcr conc1ude the award

of the nici prqcal e abliches a salary chedue that io

within the range of rorableness when ccmparcd with the other siz

luriodiotiorw adopted a pritiry point of reference with which to

SCt eieri firefighter wanes.

The Intereøxt and 1fartof the Pubjic and
Fancial_b&li

____

ePu1ic p1oy to Pay

The interest and welfare of the public is not served by

a salary ar benefit package for H1e £irefigbtcrc that is

cibstandard. oth parties agree wageD for Ne1na firefiqhtor are

low and need to be iiprcved. Each sides in their own way, prcpoieo

to ciove wije rates for Kelena firefighters Lu the middle range

whi the razkin of the ix ccmrJaratcrs.

The City dd nt prcaent. a true i bility to pay deterise.

Instead the City argued the tInion propos.) was 3n conflict with

fiscal nd budgetary actions being taken by the City to procoot the

financial rescurcc and the level of services to be provided. The

.;rhitrator has awarIed several of the City’s prcposalr in other

areas of this decicicin which will reduce the overall coot of the

award on ages.

Given the .rbitraor a selection of the City’ s positicr.

on other iosue, the award of the tinica’ a wage proposal is within

the financial ability of the City to pay. The City costed the

difference between thi rtis’ proposals at S1S2,000 over the tw
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year contract ;erLzd. CIty Lx. 6. the additional cost to the City

will be less because of the award of the Arbitrator in such issues

as cost of livLng. clothing. £347 pay, longevity, and additional

pay.

Apprgpptpjnct....qf Livino Indicop

With the exception of the Union’s evidence on the risIng

housing costs in the Helena area, neither party offered any

credible evidcr.co from the traditional cost of living indices used

to measure increases in the tort of living for flelena firefighters.

Therefore, the Arbitrator is unaile to utilize this statutory

factor when foniulating the Award.

pthR ftçtoro

Neither party presented any evidence directed at this

cxiteria which caused the Arbitrator to change the Award. Thus,

the other factor guideline was given no weight in the dtwelopmer.t

of the Award.

The Arbitrator it specifically awarding the Union’s

cost of living proposal that is found at the bottom of Attachment

8. The coat of living dispute will be addreeaad in lance 2. in

turn, the selection of the Union’s last offer by the Arbitrator will

establish a salary schedule that is just and reasonable within the

context of the ststutcr1’criteria. Fnrther, the wa’e schedule is

not excessive or out of line with the stipulated comparator groups

or with other City eaployees.
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A1ARD

The Arbitrator awards the Union’s final offer as set

Lo:th in Attaclunent B of this Award. The cost of living part of

the Union’s proposal will be decided in Issue 2, Cost of Livina

Adjustnent.
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I It 2 - tOSt OF w!Xk&AThLEtr%wC

A, introduction

The COLA issue is a subpart of the wage dispute.

However, the parties’ stipulated at the bearing the diopute over

the COLA fcrzula to be implemented would be treated as a separate

issue. Section 12 of the 1998-2002 contract contains a cOLA

proH.cicn which states:

PT 2000 through PT 2002 salaries will be
adjusted by the greater of 1) the CPX-U as of
December 31. of the prior year, or 2) the Coat
of Living Adjustment applied cc the matrix far
all not-union City enployees, whichever is
greater,

The Union revised the COLA for the successor agreement to

read:

PT 2003 and FT 2004 salaries will be aSusted
by the greater of 1) the tFX-U an of December
31 of the prior year, or 2) the Cost of Livn
adjustment applied to the matrix for all non
Union City eciployc.oc.

The City offered no COLA adjustment for the contract year

beginning July 1. 2002. but would offer a COLA adjuctmtnt bcginnin

Ju:y 2003 and July 1, 2004 as foflcws:

Beginning July 1, 2003 and July 1, 2004, then
rates will be increased by the COLA approved
by the City Coisoion for all general nutrix
employees.
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3. The$itv

The City argued it would be improper to provide a COLA on

the lint year of the contract when a salary award has already been

inpleuiented. According to the City. COLA adjustments are ned as

annual adjustments to keep wages at a market level. COLA

adjustments would not be necessary until the second year since that

would be the adjustment to retain market-band wages at a market

level. The City submits the stackLng of COLAs for each year is an

eberraticn and not a good Caith extension ce the agreement.

The City’s proposal should be awarded because it puts the

Union on par with other City employees and s internally faSt and

consistent with what is provided for other City employees.

C. The Thdsn
The Union argues it is offering current contract language

while the City is offering a change that will leave the C2LA at the

ccmpflte discretion ot the City. According to the Union. the City

has not met the burden to chow that there is a need to take the

COLA away or to revise it in the manner the City has proposed.

Thus, the Xnterest Arbitrator should reject the City’s proposal to

change the language of the COLA.

o. Lamwni*qflJ in41_pg

The Arbitrator has awarded the Union’s proposal on the

salary issue which will yield generous in:reases for the nembers of

tide bargaining imit cver the two-year contract period. The

Arbitrator holds implementatton of the UnSet’s wage propotal is a
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vrnpellr.; reason for e:;tion of the City’c propocod latgtage an

the CCA for the second year of the two-yeer egreaent. While it

it true tho proposal don give the City Coaiscicn greater control

over the COLA, the City ic obligated under ito proposal to provide

any COLA that is providrsd tor all general matrix employeec.

Therefore, the Arbitrator win award the City’s cost of living

proposal effective July 1. 2003.
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AWAIU)

The Cityo Ct of Living propoeal for the second year o

the two-year contract shall be adopted to read:

Beginning July 1, 2003, these rates will be
increased by the CCL1A approved by the City
Corniion or all general matrix employees.
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.j ISSUE 3 - LONGRVIfl

A. Introduction

Section 26 establishes a system of longevity pay as

follows;

SECTIOU 26 - LONGEVITY

;Effective July 1, 1998, all members of the
barcaining unit will receive $9.63 per month
for each year of service. They will also
receive a longevity increase on their
anniversary date as long as they are with the
Helena Fire Department. (Members of the
dewartmcnt cow receiving longevity for other
City ser:ice shall continue to receive that
longevity.)

Un. Ex. B, p. 29.

‘The Union oftered to increase the longevity compensation

to $20.21 per month effective July 1, 2002, and then to increase

the longevity premirntt to $10.98 per month effective July 1, 2002.

The City presented an offer to increase the longevity

compensation over a three-year period. If awarded, the City’s

proposal would raise the longevity compensation to $9.92 per month

effective July 1, 2002, $10.21 per month effective July 1, 2003,

and $10.50 per month effective July 1. 2004.

B. The Union

The Union argued its evidence was unchallenged that the

average longevity panent in the comparators is $11.09 per month

per year of service, and the mid-point of the range of the other

cities is $11.50. While neither the Union, nor the City proposal

advances Helena to the average of the mid-point, the Union’s
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proposal would result in -!elena being ranked fourth in the

irator group and moving closer to the average and to the mid

point:. The Union’s proposal accomplishes what both the City and

the Union want to accomplish, except the Union would do it over a

two-year period

C.

The City points out there is no disagreement that

cngevity pay should be increased, The disagreement is how much

and over what period of time. The City views its offer a very

generous over the three-year tern of the contract it proposes to

put in place.

The City asserts that the purpose of longevity pay io to

encourage employees to maintain employment with the City. The wage

packae provided by the City is attracti.ve enoucih that the turnovcr

rate at the tire department is nearly rero. Employees remain with

the fire department for their entire career and progress through

the ranks during their employment ac a firefighter. The City

submits the longevity pay offered to the Union is sufficient to

meet the goal of employee retention and is a better benefit than is

enjoyed by other City employees.

D. Diocussjon nd Findipg

The purpose of lorgevity pay is to provide a financial

incentive for firefighters to remain employed with the City over

the lcng term. The ovidnce is uncontradicted that firefighters do

not voluntarily leave the 1elena Fire Department. Firefighter
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turrover i this braninq tinit i praticaliy ncn-exstert.

while the City’s proposal will provide incentive pay which i les&

than the average o th coparatorc, the incentive pay offered by

the City i rearcrablc and competitive flcthiny in this rccrd

conclusion the incej2tive pay for firefighters i

‘btadard. Wher lack o turnover in the fire depar rent i

cQuled with the longevity pay increue being offered by the City,

the rbitrator concludes the City’s offer i uct and reasonable.

Since the àrbirator b determined to award the two-year ccntract

rcncced by the Unior the Arbitrator i1l crde plcentation Qf

the first two years o the City’s propa6al to natch the contract

terrri,
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AW\.RD

The Arbit.rtor awa:do the City’s propced lnguge b

irrplenented for th first two yoar o the Collective Bargaining

Agreement.

SECTION 26 - LORGEVITY

Effective ulv 1. 2002, all teRbor of the
barainin unit; will receive $9.92 per ttonth
for each year of service. They will also
receive a longevity increae on their
anniversary date as lcn as they are with the
Helena Pire Departzent. Beginning July 1,
2OO3 the rate will increase to $10.21 per
month. (-iernbers of the department now
r€ceiving longevity for other City service
ha11 continue to receive that longevity,)
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St11.- ApDITIQNAL PAY

A. fntroductioa

This issue involved two disputes over the additional pay

t be provided for NT-certificaticn. The first issue concerned a

payment of $75 per month for firefighters who hold the EMTE

(Bazic certification. At the hearing, both parties agreed the $75

per month payment will he rolled into the base pay of firefighters

beginning July l 2003. Both parties presented similar language.

and agreed to withdraw this iscue from the Arbitrator with the

commitment to work out the minor language differences.

The second area of disagreement involved the barainincj

unit members who hold EMT- (Intermediate) certification.

ffccLive July l l997 the partie agreed to pay an additional $25

per month for bargaining unit meiabers who held the EMT-I

certification.

The Union sought in this round of negotiation to increase

the EMT-I payment to $5 per month effective July 1, 2002. The

City countered with an offer to increase the additional

copensation for EMT-I certification to $45 per month. The only

issue in dispute is’ whether the EMT-I payment should be $56 per

month or $45 per month for each bargaining unit. mamer who holds

this certification.

B The Union

The Union maintaim its proposal is designed to aet

Helena to the state averaqe. Union Exhibit J shows that of the

32



thzee citieo who pro’:icie MT-I oay. the average orount ic $55.

Since both ide agree the current $25 per month parrent or

firefichter io low, the Arbitrator should crder implementation of

the Unic,nrs propocai.

C. The City

The City beginc by pointing out bargaining unit members

can qua)Jfy for ENT-I certification while on duty and with the

training being naid fr by the City. Certification costs

asncciation members nothing.

The City faults Union E:thibit 3 because it compares the

EMT-I ay to other cities. What Union xhibit J does no explain

is that in the other cities, the MT-I pay is added to the EMTB

In Helena, the EMT-B pay is $75 per month. This means an

ET-I in Helena receives an additional $100 per month. Under the

City’s proposal, firefighters would receive the EMT-B certificat±on

pay o $75 per month plUS the $45 per month for EMT-I or a total of

$120 per month. Further, Union ixhibit J claims alispe1i. pays $53

per month for EMT-I certification. The fact is all firefighters in

Kaliopell are reqiired to be EMT-B oualified and that mmount is

included in the hose pay at the rate of $120 per month.

In sni. the City’s offer, recogniinq that EMT- in

cumulative with the EtT-E, results in an ENT pay package that

exceeds all other six cities.
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D. flicuion_ardFduiçij

The rir4ir di ern:e be ;eer thc tar:is in this

dispute iz whether the EMT! certification pay should be $45 per

month or Z96 r month. lT-X py ir S25 per month under the

current conLrct. Mcpticn of either proposal would represent a

ignific2nt imprcvrnent for rii certification pay.

The rartiec have agreed to roll the 5 pay for

iirefitrD who Iri EMT-B into the base t’ beginning July 1,

2OO. Under th City’s proposal, a firfiqhter who is E4T-L

oortifie will receive the $Th for basic certification, plus an

additional amount. of $4E for EMT-I certification. The total

addimicnai ay for the two E4T certiications would rise to

p(r LTiCflth

?doption of the City’s propoa1 wouid resui t in an NT

tiy certiicaticri package that extends similar ENT ccrcificaticn

r’ that is comparable to the three comparators which offer t.hit

prchaus pay. The Arbitrator holds thQ Ciy’s proposal will provith

a reasonaLie level of additional compensation for those

frerighterc who hold the appropriate ENT certifications.



MQD

The Lrbs:rator awards the City’s proposal shall be

included in thc successor agreement. The new language shall state

as follows:

I • I

Thaorgency Medical Technician - Intermediate.
Effective July 1. 20Q2 firefighters who are
certified Emergency Hedical Technicians -

Intermediate, shall receive $45.00 per month
in addition to rar.k attained, as long as they
remain certified. The City will pay for the
initial class costs, including shift coverage
and all fees for stnte and national
certification cons. For recertification, the
City will cover the basic 4T refresher. CPR
certification and 36 hours of continuing
education.

With the exception of the agreed-on char.ges in paragraph

2, Section 13 shall remain unchanged.
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$SUE 5 a CWSflj3

A. 10i.;RduCtiaTh

Section 21 of th. current Collective Bargaining Mreeaent

provides that all employees are to be furnished protective

clothing, protective devices. badges, and patches for uniforms the

emp].oyeea are required to wear in the performance of their duties.

These items are to be furcisited without cost to the erp3oye.

Further, the City is obligated to puy $285 per employee per year

for clothing and maintenance. The City proposed to delete the $285

clothing allowance and would add uniforms to the items the City

would provide at no cost to the firefighters. The Ut.on would

continue current contract language.

B. The.citr

Section 21 of th. current contract obligates the City to

provide firefighters flBS for clothing and maintenance each

calendar year. The City provides safety equipment at no cost to

the employees under a separate provision. The City proposes to

provide both unitorma and safety equipment in lieu of any clothing

allowance. Under this proposal, new tiretighten would receive a

full complement of uniforms from the first day of employment and

would not be struggling financially to purchase uniforms while

l$ving on the lowest wage schedule.

The City sees the Union’s resistance to this propocal as

being bastd on the fact that some senior members of the department

use the clothing allowance as “fun money” to purchase bunting
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rii1to and oth.r ite: urelted to clothinq. A senior member f

th biraainjria unit tfied at the arbitraticn hriz evr.

with iie many yearc in the depart:nt, .t cost hi re ally tc•

replace unifonno than the allowance now payo. According to th

CiLy this otiony proveo the City’ point that ssuin unifnrmr

is a far better practice than givir allowance that may or may rot

be appropriately used to purchaoe uniforms. The current equipment

de not reoult in ur.ifcrm that: are comparable in

a1ity and earance cue oom firefiqhtero skimp on rtirin

wout uniforms in ordr to pr’oerve the $285 allowanco for other

ercnal

The City ne:t arjue the di6tinction between whit is parr.

o the uniforri and what a safety equipaient: is becocino mor

Dtccurc. The City’ s propcaal avoids future aruments and

grjvances cvr thia diotnction. The City’ c ropcsal is prcacti’

in ivoidinq future controveroies that are inevitable if the currenL

iVtun emair.zi .rL

The intent of the al1cwanc is to ensure members hav*

uniLtrmo which are neat ad not worn out. Having the City siaply

curchae th” uniLormo outriht iures qua).ty uniforms at a

expnse to .h meirtbero. The City purchases unfcrs icr other City

eTp1cly.-eo that wear uniLorins, arid the employee may turn in old,

wornout un1or.Ls for a new issue at no coat to the eiitloyee. The

City’s Proposal akeE the uniform policy consistent betwe.

dopartmenca rLd. should be adopted
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C. the Union

The Union proposes no change tn the existing contract

language. According to the Union, the City presented no evidence

to support a change in what has boen a trouble-free syotem of

providing firefighters with the usual clothing they need to do

their ob safely. Helena’s unifon allowance is low compared with

other cities where data is available. While the City claimed that

firefighters were using the clothing allowance for personal use,

there was no factual evidence to back up this claim. The Union

nice faults the City’s propocal because the language dofta not

define what it will provide as ‘uniforms.” The bottom line for the

Union is there is oc need for the City’e propcsed change in an

oxistng practice that has worked well for both parties.

D. Pjnggsaion qinflp4jngq

The Arbitrator finds the City’s proponi to change

Section 21 is justified for three major reaaone. First, the

internal comparators chow tho City purchases uniforms for other

City employeeo--including police officers--who are required to wear

uniformr. Dy bringing the firefigbtora into a system similar to

other City employees, all City employees will be treated

consistently when it comes to the matter of furnishing uniforms to

employees who are required to wear a uniform.

Second, the evidence demonstrated the line between

uniforms and protective equipment for firefighters is bocoming

acreaeingly blurred. The language presented by the City will
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minim:e future conflicts as the technology changes to improve

firefighter protective equipment.

Third, the Interest Arbitrator agrees with the City the

revised cyctem will provide a program where quality and appearance

of all firefighter uniforma will be consistent.

It was the position of the Union. the City’s proposal was

ill-defined because of a lack of definition of the word ‘uniforms.”

I disagree. The language offered by the City clearly stated that

if management requires the uniform to be worn in the course of

firefighter duties, the uniforms “shall be furniohed without coot

to the employee.” Pursuant to the City’o proposal, untforms will

be handled in the same manner as protective clothing, protective

dev-ioos, badges. and patches under the existing contract.

Specifically, if the uniform is required to be worn in the

performance of firefighter duties, the unitonus “shall be furnished

without cost to the employee.’
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7WARD

The Arbitrator hcldn the Citys propsa1 to modify

Section 1 hill be cranted. The new lanauaqe to be included in

the successor contract shall state

U1 protective clothing, uniforrn, protcLive
devices, bsdge and patches for uniforms
required of the employees in th performance
of their duties shall ho furnished without
cast to the e:nployee.
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6 - RESIDEDY

A. Introduction

Current coritrect lrnquiq found ir Sec tion 17 provides:

CT1 ON 17. =__RESIrJEUCY

The exrr1oyer aqreeo that lcyee ray reoide
outde of the legal boundaries of the City of
I31em with the foI1owiro reBtrictlono:

1) The emp1oye’ 0 octu1 p1ce of ridence
rnut be within te (10) road i1eo of the Cilzv

urod to the n’aret point of the corporate
1imit of the City of Helena.

The emc1vveeo rOenCe UGt be
cceooib1e by eiate rcas sc that the
ouplcyee i reacrhly available in c;c of

rrcoflcy.

3) ]•:c’rzidoncy outcid the 10 mile 1iiiL will
be cu.bect to the apzrova]. of the Fire Chief,

6) Employees are rec.red to have tel.phcric
chility in their place ci residence for the
purpooe of cotactinry ther.

Recidericy outside the 10 i1e 1iit i ouect to the

pprova1 ci the Fire Chief. The Union propocd Ic delete Section

17(1), the 10 ri1e residency ru:Le, and Section 17(3) requiring

pprovul of the Fr Chief if a fieLighter want to live outuide

the 10 i1e limit. The City would continue current :tract

1anguaae in the Luccessor aoreemeflt.

IL Ic Union

Th Unjorn propooal ii based on the fact houcino in th

city 1ii.t of Helena is experiave. cccrding tc the uni, the

coSt of inle family uin in Hc1en rose by 36% berween 193
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and 1998, growth hz housing stock for cthgle fanily bones has nat

kept pace with the population growth, and moderately priced homes

ate more prcninent in the fringe area than in the City. Zasi.de

the city limits there is a higher proportion of both lower aad

higher property values. Un. Ex. P.

The City’s fear that firefighters will live too far £rom

Helena to be able to reepond to emergencies it net weflfounded,

nor La it supported by any evidence. The City’s firefighters are

a dedicated lot who have chosen to live and work in the Helena

area. The City imposes no residency restrictions on its police,

who must also be available to respond to emergencies. and the City

precented no evidence of any problems with police not being able to

respond to aergency ottuationo. The Union’s evidence wan

unccntradicted that no other Hcntana city imposes a mileage

reatri:tion.

C. ThrtJtISx

The City argues the Union propocal in flawed because it

would allow firefighters to live anywhere they chose. Under

Section )9a34a103(S)(b), HCA, the Interest Arbitrator is charged

with conriderng the Itinterest and welfare of the public.” The

Union wan unable to identity how thin proposal would benefit the

interest and welfare of the public. With the city’s reliance on

calling in off-duty firefighters in major evens, having

firefighters live where they choose may place the welfare of the

public at jeopardy. The Union’s proposal is highly injtirious to

the public welfare and safety and should be rejected.
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D. Diocustioi_indFindino

The iz..dency issue i3 one whe:’ Lere is frr

cprnise. J-w#’.’er, under the contrc11ir tatuLs, your Intcrert

ArbiLrztor har no power to modify either party’s proposal.

other group of City eployee- -inc1udn he police- -are subje: to

a reodrcy recuiremer4t. None of the comparators ipo9e

rer3triction on its firefiqhtrs.

Movcr he Union’s evidence regrdir the aviiIbi1ity

c cirable a re onab.y priced hcneo exist ir the frinpe srec

rather uhn within the city lixnitD is convincing. Un. Ex. F. The

dii recntd by the Union showed significant price i reaes in

hcrne located within the city limits of He1o;a,

Th City offered no hard evidence the public satt:y and

weiar w:ud bt hared by elir.inatinq the 10 iile r idncy rule.

o evidence wos prseted that th public we) rare and tafcty wao

npar by the ick of a reideucy rule for tiOlice off ,rrcrs. The

coniparatcr jurisdict.cn are able to protect the pub1ic welf.r’

.afet: withaut a resider.cy ru1. Helena uhould join the rankt

c the other Montana cjLio by eliminating the 10 mile residency

rule. Therefore, the Arbitrator haldu the TJniun’s propotal should

be adopted.
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MIARD

Tho Onicn proposal deleting Section 17(1) and (3) fon

the current contrmt shall be wrdf1, The retnind”r of Sectiofl 17

sh12 ccntin ur.ed. The nw contract language chall read as

Ecllw

S1TTO7J 17 RIDNCY

The employer agreec that employees may reside

outsidt of the legal boirndarie of the City of

Helena with the foilowin rerictioi

1) The eDlcycc’s residence timt

miccss.ikle v errate roads o that the
is availazle n case of renny.

2) Employees are rcquird to have telephone
cophi1ity in their place of residence for the
purpose of contacting them.
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XS1Y 7 TERNATtVE DITI7

.. 1ntroducion

There 12 no alL’?rrlative duty 1ancruq in tbi 1B-20O2

Co11octiv rjn reetnont. Al rnativ( duty jj currently

ccntro1d y nie: :rr Lepartrr.ent SC n. Ex. 21. er

a mrd.ica2 situation preventL a firL-fighter from per rning Eir

p[cssicn dutieo, Lh. Fire Chief tr.ay ttparari1y aoIr a

firtfiohter to a 4O-bor c.eduIe, ry such at iutonL ut

apro’.ed 1icnsed phyzician. The Union wants to dd a new

EeCtIOn to the Co11ect,Lvt rgining Arorn’ nt to addre th

ituatien of how a firfiaher--who is ured off duty--must be

tr’ited whefl r.sriigned to a 40-hour week. Th City ctod tht

Union oropoau1. on the qround itwa not a :datory rubject for

barinin and, therefore the Arbitrator his no •uthoriy to ru

on the Uriicn’ proposaL

B. The City

The City .Eects to the inclusion o this issue in

inter4LL arhiLr.tion for the reason the a iqnxneut of tirefight.’r

dutier i a rinaoeont right and i not ubct to m:idatcry

rainin. Tkrcuh th’ Unior’ proDosai the assignneno ci

aa)t’rL1tive duty’s wo1d he subject to mutui agreement hotween the

ct ep1oyec arid the Fire Chief. Section -i-33(2), 4CA,

Proteot ana nt riht to trrLt;fer and aos.r. ep1cv’. Th

st:nert of c.2rigement riqhts ironL the statute meano that the

:i:;Lt to assign duties i riot the i..bjct of .ardaocry bargaioir.
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There is no support for the claim that good faith nepotiations

cuporsedes the statutorily-reserved nartagemont rights of pubflc

employers. There are no Montana cases supporting the Union’s

position. Moreover, federal laws that pertain to federal aqencies

and case law are in accord with the City’s position. The

manageient right of assignment of duty to disabled firefighters

would be the came under the Helena policy as federal lens.

It is also the position at the City the Union’s proposal

is poorly drafted, Under the proposed language, neither the City

nor the Xnteroet Arbitrator knows what the circumstances are that

will trigger the ‘when the situation occurs” or when this section

would be affected. The Union’s proposal also creates an unusual

reout in that healthy firefighters and firefighters who had sob

related inurieo can be assigned duties at the discretion of the

Fire Chief, but firefighters who have ncn-3ob-related injuries can

only be assigned alternative duty if they agree. This is a strange

and discriminatory classification chat should nut be allowed by the

Arbitrator. £chedulir.g could become a nightmare if the employee

withdraws their consent to work the alternative duty.

In r, the Union’s proposal of limitation on alternative

duty urJawfuliy infrngeo on management rights, is disct4minatory

to certain emplcyees. and is unlawful under the ADA and other

disability lawu.
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C. The Qzif on

The Union points out the existing contract coctans two

grievance procedures, one for contract interpretation grievances,

and the other for grievances ‘pertaining to employment conditocs

not contained in the agreement.’ Contract interpretation

grievances end in final and binding arkitration. Personnel

grievances end with the City Manager.

A bargaining unit member who is placed on a 40-hour

schedule has no meaningful way to be involved in the decision or to

contest the assignment by the Pin Chief. To address thin

inequity, tho Union proposes that when a combat firefighter is sick

or injured to the extant they catnot perform their normal duties,

and when the injury is not. covered by workers’ compensation, the

firefighter can bte assigned to a different job it there i mutual

agreement between the worker and the Pita Chief. By placing the

proposed language in the contract, a bargaining unit member would

have a meaningful grievance procedure to challenge the acsignment

to a 4Obour week.

Regarding the City’s position that assignment of workers

iS entirely a management right which is a permissive subject of

bargaining, the Onion contends the City’s position is misplaced.

The problem with the City’s argument begins with the fact the

Montana Supreme Court has held numerous times that because

Montana’s collective bargaining law is modeled after the National

Labor Relations kct. cases decided by the Court and the tILED

interpreting the NLEJ are instructive and often persuasive
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rdie th reri of rar. o lobar iaw. Th Montana Cur

hi tevr looked to the F eral Service Labor ageownt 1ie

Act tc irierpre iontana law. The caries relied on by th City are

Z rvice Ljhor1.rwqe,ent 1atinti Jct whach

a narrower nurpoiic in that it i lirited to 1aderJ. overiu.nert

fllCEE5

hi1e there ate rio MorLana cases on aoi:t crccrninq the

qrrt of irijurd or iick enp1y i at

one drect1y on point. In uther Califarrila

Eirer. Co., .84 !S lD5 (l87i, nfcrced, 52 F.2d S7 (&th Cir.

198E0, the union and tiaC ciployer negotiated di bility p-lao to

cpnate for salary lot3s utained by eligible ertioye.-s a a

reiu1L of a disabling i1ineri or injury. The employor unilateraily

irnplemented a temporary work assignment policy which would have

arined nanaeent the right to aosig-n eoDloyeo to l.iht di.ty.

The Jien filed an .m’ir labor practice. The NLRB administrative

dge found the isuc to be a naatory nube.ct of baroining. Xn

uc4diraa the udie’ deciicn be NL ackowledd the Union’ o

‘aLutcr’ bargainin riqhL regardan3 benefits; and work

requarementE. for disabled emp1oyee.

The A.rbitrator c;hould conclude based on the cited

authority that acsignoient at injured or ill workar to liqhc duty

a rridtory subect of raining.

The Union araued in itc post-herin brief ac follows:

Turnin rcw to the i.batance ci the icn
procsal, it eks to ccctplih three
fundasiental purparir.r. Firt, an evloy who

‘18



is too sick or injured to do the job for which
hefehe was hired should be allowed tc use the
nick leave he/abe ins earned and accumulated
Ior this very purpose. Second, an employee
who is too nick or inlured to do the job for
which he/she was hired should have a nay in
bislher aaaigmmcnt to an alternative position.
Third, given the strong state and national
policy favoring arbitration of labor disputes,
d±c;utss ccr.cernng assignments of sick or
injured employees to positions other than the
ones for whIch they were hired should be
subject to arbitration.

Brief, p. 20.

D. jppuqpjpn agjPiçjnn

1. Arjrafljty

The Arbitrator linda the Union’s proposal is a proper

subject for interest arbitration. The Montana collective

bargaining law defines the purpose of collective bargaining “to

arrive at a triondly adjustment of all disputes between public

empi2yero and their employees.TM £e:ticn 3931-1Ol, 14CA.

The iSOUQ of alternative duty is a dispute between tile

parties. Tb.’ Union’s proposal directly relates to the working

conditions for a nick or diasbied employee. 110 administrative or

judicIal Nontana cases were cited to the Arbitrator holding Section

39.41-201 limits the authority or th. duty to negotiate in the area

of assignment of work. Therefore, the Interest Arbitrator will

zske a I indi and award on the merits.

2. Teerjq

The Onion’s proposal is directed at enployeeu who suffer

oU the job Silnosu or injury. Injury or illness that is covered
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workers’ coupensation i speciticzl1y excluded from the prposed

Iage. The crux of the linior 1trnative duty prop:al

rejre a mutual reeuent. o the ip)oyee and Lh Fire chief prior

to rnakinq a ‘10-hour aininent

Uadcr SO 1300l and the t3nion’s r:ropcl, a lied

yician ut prove the alternative duty becre a fircfihtor

can be pled on a ]0-hcur schedule. Tn the view of Lhri

Arbitrtcr, the medical judent of a liconed doctor i a key

o OP lOOl. ecauQe the input of a doctur i

reiired, the employee Ic protected against the arbitrary or

carjcicua a iqnment by the Fire Chief ta a 40-hour wDrlc we

eidnce war presented tc this Arlitratar c-V firefightero boir

acc;Lrred to temporary alternative duty where their medical

condition did not allow tor a 40-hour work wet’k.

licreever, the Arbitra.or i’ not ccn’.’lrLced the firefichter

--wh- cannot perror hic Lull dutieii becaue o o±f-duty ilinesi:

or i ur-should have vet. power otc a te :_litiye_duty

-r1Tent, Fir ihtcr wDrk ic r rcrau and physia1ly dan.nt

which requires the firefighter be tully able tc physically perform

th full rane wcrk. If a firefighter cannot perform the

ccnrete rarie of ccnat firefirht.o duties, a temporary

altrnatjvo duty 40hour assiaririera should b an optiun for

nanaient to jude on case-by-cae situation.

The ;rbitrator rejeot the Union runent temporary

ternative duty a i;urien should be added to the contract to rake

the a1ternativ duty isuc ubect to arbitration. Thic argument
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.o a jscrujded attcrmt to boot trp the alternative duty prcpoai

c1ai an 1t:rnative duty asigr1net Ghould be ubjcct to

arbitration. rhe a1tert.ztive duty orcpcEai hculd tad en it6 c.wr

meit, not whcthr arbit:ratiQz of the d pute ttake the iorz

[rL5iLon aceptab1e to the partiei and the Arhitrator.

It i a1o the fiodin of Che Interest ?rbitrator the

Unioni aeoertion !ireticihter,j thu1d be b1c to ue earned sick

leave to cover the aboence from work io without: tricrit. If a

firefighter ui net phyca11y capable of performing teporay

aiLernati:e duty in the Ecr of a 4Ohczr sick itav i

vii1ab1e to he ued by the ern1cyee Ao revicuy noted, a

licenced rhyician must approve the teriporary 1ternative thity wrk

)dulo, evidencc Lirefighierri were boitig required by

tc perforri temprary a1terriitvc duty gmeot whet

were net edical1y cieared the krhitrator uncenvincei.2

there i ay utificatio to place the Unionko propcal rto tb

Collective argaininq Aqrcerea.,.
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Th irtr fird he Y-iin’ s roa1 A1tr]aie

ruty ou1d rioi. L±cornc a pert of the c;uccecr Co11ecLiv

reirrt

Rrectfu11y ubmit€d,

gary L. Acn
Inertt Arbitritrr
Dated: Ottober 1 2OO
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