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The Employer Can't

Discipline For Off-Duty
Conduct Without a

“Workplace Nexus”

The

Traditional
Nexus Test

Nexus is objective evidence
that connects the conduct

to the employee’s ability to
do the job.




Ways to Prove Nexus

Harm to
Employer’s
Business

Other Employees
Won't Work with
the Employee

Employee
Fitness to Work




Harm to the Employer

NN
[ Disparagement (social media) :I

[ Provable Loss or Disruption to Business :I
[ Other Employees Refusal to Work :




Immorality
and Public
Trust

Conduct
Unbecoming

Fitness

Connection
to Work
Duties

Employee
Unavailability
to Work




Are there differences?

Public Sector: “role Free Speech under
model qrguments Feder.aI/S-tate Private Sector?
for police, fire, constitutional
teachers etc. provisions?




Examples of "Sex” Cases

Sexuality cases-
current focus on

trans and non-binary

identities (gender)

Y,

Sexual harassment
esp. outside of work

Sexual conduct at
work/not at work

J




Examples of Drug Cases







FACTORS ARBITRATORS CONSIDER




Survey:
Factors
Arbitrators
think are

Important

* Is there a policy about off duty conduct?

* Is rule enforced in a non-discriminatory
manner = 96 percent

* The employee “knew or should have
known” about the policy= 94 percent

* Was the employer policy “reasonable”? =
/1 percent

* What was the content of the speech= 21
percent



But...

Lines Have
Blurred
between
Work and
Private life.




Many workers now work from home.

People with disabilities seek remote

Remote work
Work and
the BlllI‘I'y Younger people more likely to switch
Line to telecommuting.

(April 8 MIT Study)



https://john-joseph-horton.com/papers/remote_work.pdf
https://john-joseph-horton.com/papers/remote_work.pdf
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