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8778.5 Relation to other laws generally.

Various Federal, State, and local laws require the payment of minimum hourly, daily or weekly wages
different from the minimum set forth in the Fair Labor Standards Act, and the payment of overtime
compensation computed on bases different from those set forth in the Fair Labor Standards Act. Where
such legislation is applicable and does not contravene the requirements of the Fair Labor Standards Act,
nothing in the act, the regulations or the interpretations announced by the Administrator should be taken
to override or nullify the provisions of these laws. Compliance with other applicable legislation does not
excuse noncompliance with the Fair Labor Standards Act. Where a higher minimum wage than that set
in the Fair Labor Standards Act is applicable to an employee by virtue of such other legislation, the
regular rate of the employee, as the term is used in the Fair Labor Standards Act, cannot be lower than
such applicable minimum, for the words “regular rate at which he is employed” as used in section 7 must
be construed to mean the regular rate at which he is lawfully employed.
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Subpart B—The Overtime Pay Requirements
Introductory

8778.101 Maximum nonovertime hours.

As a general standard, section 7(a) of the Act provides 40 hours as the maximum number that an
employee subject to its provisions may work for an employer in any workweek without receiving
additional compensation at not less than the statutory rate for overtime. Hours worked in excess of the
statutory maximum in any workweek are overtime hours under the statute; a workweek no longer than
the prescribed maximum is a nonovertime workweek under the Act, to which the pay requirements of
section 6 (minimum wage and equal pay) but not those of section 7(a) are applicable.

[46 FR 7309, Jan. 23, 1981]


https://www.federalregister.gov/citation/46-FR-7309
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§778.102 Application of overtime provisions generally.

Since there is no absolute limitation in the Act (apart from the child labor provisions and regulations
thereunder) on the number of hours that an employee may work in any workweek, he may work as
many hours a week as he and his employer see fit, so long as the required overtime compensation is
paid him for hours worked in excess of the maximum workweek prescribed by section 7(a). The Act
does not generally require, however, that an employee be paid overtime compensation for hours in
excess of eight per day, or for work on Saturdays, Sundays, holidays or regular days of rest. If no more
than the maximum number of hours prescribed in the Act are actually worked in the workweek, overtime
compensation pursuant to section 7(a) need not be paid. Nothing in the Act, however, will relieve an
employer of any obligation he may have assumed by contract or of any obligation imposed by other
Federal or State law to limit overtime hours of work or to pay premium rates for work in excess of a daily
standard or for work on Saturdays, Sundays, holidays, or other periods outside of or in excess of the
normal or regular workweek or workday. (The effect of making such payments is discussed in 88
778.201 through 778.207 and 778.219.)

[46 FR 7309, Jan. 23, 1981]
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§778.103 The workweek as the basis for applying section 7(a).

If in any workweek an employee is covered by the Act and is not exempt from its overtime pay
requirements, the employer must total all the hours worked by the employee for him in that workweek
(even though two or more unrelated job assignments may have been performed), and pay overtime
compensation for each hour worked in excess of the maximum hours applicable under section 7(a) of
the Act. In the case of an employee employed jointly by two or more employers (see part 791 of this
chapter), all hours worked by the employee for such employers during the workweek must be totaled in
determining the number of hours to be compensated in accordance with section 7(a). The principles for
determining what hours are hours worked within the meaning of the Act are discussed in part 785 of this

chapter.
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§778.104 Each workweek stands alone.

The Act takes a single workweek as its standard and does not permit averaging of hours over 2 or more
weeks. Thus, if an employee works 30 hours one week and 50 hours the next, he must receive overtime
compensation for the overtime hours worked beyond the applicable maximum in the second week, even
though the average number of hours worked in the 2 weeks is 40. This is true regardless of whether the
employee works on a standard or swing-shift schedule and regardless of whether he is paid on a daily,
weekly, biweekly, monthly or other basis. The rule is also applicable to pieceworkers and employees
paid on a commission basis. It is therefore necessary to determine the hours worked and the
compensation earned by pieceworkers and commission employees on a weekly basis.
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§778.105 Determining the workweek.

An employee's workweek is a fixed and regularly recurring period of 168 hours—seven consecutive 24-
hour periods. It need not coincide with the calendar week but may begin on any day and at any hour of
the day. For purposes of computing pay due under the Fair Labor Standards Act, a single workweek
may be established for a plant or other establishment as a whole or different workweeks may be
established for different employees or groups of employees. Once the beginning time of an employee's
workweek is established, it remains fixed regardless of the schedule of hours worked by him. The
beginning of the workweek may be changed if the change is intended to be permanent and is not
designed to evade the overtime requirements of the Act. The proper method of computing overtime pay
in a period in which a change in the time of commencement of the workweek is made, is discussed in 88§
778.301 and 778.302.
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§778.106 Time of payment.

There is no requirement in the Act that overtime compensation be paid weekly. The general rule is that
overtime compensation earned in a particular workweek must be paid on the regular pay day for the
period in which such workweek ends. When the correct amount of overtime compensation cannot be
determined until some time after the regular pay period, however, the requirements of the Act will be
satisfied if the employer pays the excess overtime compensation as soon after the regular pay period as
is practicable. Payment may not be delayed for a period longer than is reasonably necessary for the
employer to compute and arrange for payment of the amount due and in no event may payment be
delayed beyond the next payday after such computation can be made. Where retroactive wage
increases are made, retroactive overtime compensation is due at the time the increase is paid, as
discussed in § 778.303. For a discussion of overtime payments due because of increases by way of
bonuses, see § 778.209.
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Principles for Computing Overtime Pay Based on the “Regular Rate”

§778.108 The “regular rate”.

The “regular rate” of pay under the Act cannot be left to a declaration by the parties as to what is to be
treated as the regular rate for an employee; it must be drawn from what happens under the employment
contract (Bay Ridge Operating Co. v. Aaron, 334 U.S. 446). The Supreme Court has described it as the
hourly rate actually paid the employee for the normal, nonovertime workweek for which he is
employed—an “actual fact” (Walling v. Youngerman-Reynolds Hardwood Co., 325 U.S. 419). Section
7(e) of the Act requires inclusion in the “regular rate” of “all remuneration for employment paid to, or on
behalf of, the employee” except payments specifically excluded by paragraphs (1) through (7) of that
subsection. (These seven types of payments, which are set forth in § 778.200 and discussed in 88
778.201 through 778.224, are hereafter referred to as “statutory exclusions.”) As stated by the Supreme
Court in the Youngerman-Reynolds case cited above: “Once the parties have decided upon the amount
of wages and the mode of payment the determination of the regular rate becomes a matter of
mathematical computation, the result of which is unaffected by any designation of a contrary ‘regular
rate’ in the wage contracts.”
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§778.109 The regular rate is an hourly rate.

The “regular rate” under the Act is a rate per hour. The Act does not require employers to compensate
employees on an hourly rate basis; their earnings may be determined on a piece-rate, salary,
commission, or other basis, but in such case the overtime compensation due to employees must be
computed on the basis of the hourly rate derived therefrom and, therefore, it is necessary to compute
the regular hourly rate of such employees during each workweek, with certain statutory exceptions
discussed in 88 778.400 through 778.421. The regular hourly rate of pay of an employee is determined
by dividing his total remuneration for employment (except statutory exclusions) in any workweek by the
total number of hours actually worked by him in that workweek for which such compensation was paid.
The following sections give some examples of the proper method of determining the regular rate of pay
in particular instances: (The maximum hours standard used in these examples is 40 hours in a
workweek).
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§778.110 Hourly rate employee.

(a) Earnings at hourly rate exclusively. If the employee is employed solely on the basis of a single
hourly rate, the hourly rate is the “regular rate.” For overtime hours of work the employee must be paid,
in addition to the straight time hourly earnings, a sum determined by multiplying one-half the hourly rate
by the number of hours worked in excess of 40 in the week. Thus a $12 hourly rate will bring, for an
employee who works 46 hours, a total weekly wage of $588 (46 hours at $12 plus 6 at $6). In other
words, the employee is entitled to be paid an amount equal to $12 an hour for 40 hours and $18 an hour
for the 6 hours of overtime, or a total of $588.

(b) Hourly rate and bonus. If the employee receives, in addition to the earnings computed at the $12
hourly rate, a production bonus of $46 for the week, the regular hourly rate of pay is $13 an hour (46
hours at $12 yields $552; the addition of the $46 bonus makes a total of $598; this total divided by 46
hours yields a regular rate of $13). The employee is then entitled to be paid a total wage of $637 for 46
hours (46 hours at $13 plus 6 hours at $6.50, or 40 hours at $13 plus 6 hours at $19.50).

[76 FR 18857, Apr. 5, 2011]
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§778.111 Pieceworker.

(a) Piece rates and supplements generally. When an employee is employed on a piece-rate basis,
the regular hourly rate of pay is computed by adding together total earnings for the workweek from piece
rates and all other sources (such as production bonuses) and any sums paid for waiting time or other
hours worked (except statutory exclusions). This sum is then divided by the number of hours worked in
the week for which such compensation was paid, to yield the pieceworker's “regular rate” for that week.
For overtime work the pieceworker is entitled to be paid, in addition to the total weekly earnings at this
regular rate for all hours worked, a sum equivalent to one-half this regular rate of pay multiplied by the
number of hours worked in excess of 40 in the week. (For an alternative method of complying with the
overtime requirements of the Act as far as pieceworkers are concerned, see 8 778.418.) Only additional
half-time pay is required in such cases where the employee has already received straight-time
compensation at piece rates or by supplementary payments for all hours worked. Thus, for example, if
the employee has worked 50 hours and has earned $491 at piece rates for 46 hours of productive work
and in addition has been compensated at $8.00 an hour for 4 hours of waiting time, the total
compensation, $523.00, must be divided by the total hours of work, 50, to arrive at the regular hourly


https://www.ecfr.gov/current/title-29/section-778.400
https://www.ecfr.gov/current/title-29/section-778.421
https://www.federalregister.gov/citation/76-FR-18857
https://www.ecfr.gov/current/title-29/section-778.418

rate of pay—$10.46. For the 10 hours of overtime the employee is entitled to additional compensation of
$52.30 (10 hours at $5.23). For the week's work the employee is thus entitled to a total of $575.30
(which is equivalent to 40 hours at $10.46 plus 10 overtime hours at $15.69).

(b) Piece rates with minimum hourly guarantee. In some cases an employee is hired on a piece-rate
basis coupled with a minimum hourly guaranty. Where the total piece-rate earnings for the workweek fall
short of the amount that would be earned for the total hours of work at the guaranteed rate, the
employee is paid the difference. In such weeks the employee is in fact paid at an hourly rate and the
minimum hourly guaranty is the regular rate in that week. In the example just given, if the employee was
guaranteed $11 an hour for productive working time, the employee would be paid $506 (46 hours at
$11) for the 46 hours of productive work (instead of the $491 earned at piece rates). In a week in which
no waiting time was involved, the employee would be owed an additional $5.50 (half time) for each of
the 6 overtime hours worked, to bring the total compensation up to $539 (46 hours at $11 plus 6 hours
at $5.50 or 40 hours at $11 plus 6 hours at $16.50). If the employee is paid at a different rate for waiting
time, the regular rate is the weighted average of the 2 hourly rates, as discussed in § 778.115.

[76 FR 18857, Apr. 5, 2011]
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§778.112 Day rates and job rates.

If the employee is paid a flat sum for a day's work or for doing a particular job, without regard to the
number of hours worked in the day or at the job, and if he receives no other form of compensation for
services, his regular rate is determined by totaling all the sums received at such day rates or job rates in
the workweek and dividing by the total hours actually worked. He is then entitled to extra half-time pay at
this rate for all hours worked in excess of 40 in the workweek.
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8§778.113 Salaried employees—general.

(a) Weekly salary. If the employee is employed solely on a weekly salary basis, the regular hourly rate
of pay, on which time and a half must be paid, is computed by dividing the salary by the number of
hours which the salary is intended to compensate. If an employee is hired at a salary of $350 and if it is
understood that this salary is compensation for a regular workweek of 35 hours, the employee's regular
rate of pay is $350 divided by 35 hours, or $10 an hour, and when the employee works overtime the
employee is entitled to receive $10 for each of the first 40 hours and $15 (one and one-half times $10)
for each hour thereafter. If an employee is hired at a salary of $375 for a 40-hour week the regular rate
is $9.38 an hour.

(b) Salary for periods other than workweek. Where the salary covers a period longer than a
workweek, such as a month, it must be reduced to its workweek equivalent. A monthly salary is subject
to translation to its equivalent weekly wage by multiplying by 12 (the number of months) and dividing by
52 (the number of weeks). A semimonthly salary is translated into its equivalent weekly wage by
multiplying by 24 and dividing by 52. Once the weekly wage is arrived at, the regular hourly rate of pay
will be calculated as indicated above. The regular rate of an employee who is paid a regular monthly
salary of $1,560, or a regular semimonthly salary of $780 for 40 hours a week, is thus found to be $9 per
hour. Under regulations of the Administrator, pursuant to the authority given to him in section 7(g)(3) of
the Act, the parties may provide that the regular rates shall be determined by dividing the monthly salary
by the number of working days in the month and then by the number of hours of the normal or regular


https://www.ecfr.gov/current/title-29/section-778.115
https://www.federalregister.gov/citation/76-FR-18857

workday. Of course, the resultant rate in such a case must not be less than the statutory minimum
wage.

[46 FR 7310, Jan. 23, 1981, as amended at 76 FR 18857, Apr. 5, 2011]
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§778.114 Fluctuating Workweek Method of Computing Overtime.

(a) An employer may use the fluctuating workweek method to properly compute overtime compensation
based on the regular rate for a nonexempt employee under the following circumstances:

(1) The employee works hours that fluctuate from week to week;

(2) The employee receives a fixed salary that does not vary with the number of hours worked in
the workweek, whether few or many;

(3) The amount of the employee's fixed salary is sufficient to provide compensation to the
employee at a rate not less than the applicable minimum wage rate for every hour worked in
those workweeks in which the number of hours the employee works is greatest;

(4) The employee and the employer have a clear and mutual understanding that the fixed salary
is compensation (apart from overtime premiums and any bonuses, premium payments,
commissions, hazard pay, or other additional pay of any kind not excludable from the regular
rate under section 7(e)(l) through (8) of the Act) for the total hours worked each workweek
regardless of the number of hours, although the clear and mutual understanding does not need
to extend to the specific method used to calculate overtime pay; and

(5) The employee receives overtime compensation, in addition to such fixed salary and any
bonuses, premium payments, commissions, hazard pay, and additional pay of any kind, for all
overtime hours worked at a rate of not less than one-half the employee's regular rate of pay for
that workweek. Since the salary is fixed, the regular rate of the employee will vary from week to
week and is determined by dividing the amount of the salary and any non-excludable additional
pay received each workweek by the number of hours worked in the workweek. Payment for
overtime hours at not less than one-half such rate satisfies the overtime pay requirement
because such hours have already been compensated at the straight time rate by payment of the
fixed salary and non-excludable additional pay. Payment of any bonuses, premium payments,
commissions, hazard pay, and additional pay of any kind is compatible with the fluctuating
workweek method of overtime payment, and such payments must be included in the calculation
of the regular rate unless excludable under section 7(e)(1) through (8) of the Act.

(b) The application of the principles stated above may be illustrated by the case of an employee whose
hours of work do not customarily follow a regular schedule but vary from week to week, whose work
hours never exceed 50 hours in a workweek, and whose salary of $600 a week is paid with the
understanding that it constitutes the employee's compensation (apart from overtime premiums and any
bonuses, premium payments, commissions, hazard pay, or other additional pay of any kind not
excludable from the regular rate under section 7(e)(1) through (8)) for all hours worked in the workweek.

(1) Example. If during the course of 4 weeks this employee receives no additional compensation
and works 37.5, 44, 50, and 48 hours, the regular rate of pay in each of these weeks is $16,
$13.64, $12, and $12.50, respectively. Since the employee has already received straight time
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compensation for all hours worked in these weeks, only additional half-time pay is due for
overtime hours. For the first week the employee is owed $600 (fixed salary of $600, with no
overtime hours); for the second week $627.28 (fixed salary of $600, and 4 hours of overtime pay
at one-half times the regular rate of $13.64 for a total overtime payment of $27.28); for the third
week $660 (fixed salary of $600, and 10 hours of overtime pay at one-half times the regular rate
of $12 for a total overtime payment of $60); for the fourth week $650 (fixed salary of $600, and 8
overtime hours at one-half times the regular rate of $12.50 for a total overtime payment of $50).

(2) Example. If during the course of 2 weeks this employee works 37.5 and 48 hours and 4 of
the hours the employee worked each week were nightshift hours compensated at a premium
rate of an extra $5 per hour, the employee's total straight time earnings would be $620 (fixed
salary of $600 plus $20 of premium pay for the 4 nightshift hours). In this case, the regular rate
of pay in each of these weeks is $16.53 and $12.92, respectively, and the employee's total
compensation would be calculated as follows: For the 37.5 hour week the employee is owed
$620 (fixed salary of $600 plus $20 of non-overtime premium pay, with no overtime hours); and
for the 48 hour week $671.68 (fixed salary of $600 plus $20 of non-overtime premium pay, and 8
hours of overtime at one-half times the regular rate of $12.92 for a total overtime payment of
$51.68). This principle applies in the same manner regardless of the reason for the hourly
premium rate (e.g., weekend hours).

(3) Example. If during the course of 2 weeks this employee works 37.5 and 48 hours and the
employee received a $100 productivity bonus each week, the employee's total straight time
earnings would be $700 (fixed salary of $600 plus $100 productivity bonus). In this case, the
regular rate of pay in each of these weeks is $18.67 and $14.58, respectively, and the
employee's total compensation would be calculated as follows: For the 37.5 hour week the
employee is owed $700 (fixed salary of $600 plus $100 productivity bonus, with no overtime
hours); and for the 48 hour week $758.32 (fixed salary of $600 plus $100 productivity bonus, and
8 hours of overtime at one-half times the regular rate of $14.58 for a total overtime payment of
$58.32).

(c) Typically, such fixed salaries are paid to employees who do not customarily work a regular schedule
of hours and are in amounts agreed on by the parties as adequate compensation for long workweeks as
well as short ones, under the circumstances of the employment as a whole. Where the conditions for the
use of the fluctuating workweek method of overtime payment are present, the Act, in requiring that “not
less than” the prescribed premium of 50 percent for overtime hours worked be paid, does not prohibit
paying more. On the other hand, where all the facts indicate that an employee is being paid for overtime
hours at a rate no greater than that which the employee receives for nonovertime hours, compliance
with the Act cannot be rested on any application of the fluctuating workweek overtime formula.

(d) The fixed salary described in paragraph (a) of this section does not vary with the number of hours
worked in the workweek, whether few or many. However, employers using the fluctuating workweek
method of overtime payment may take occasional disciplinary deductions from the employee's salary for
willful absences or tardiness or for infractions of major work rules, provided that the deductions do not
cut into the minimum wage or overtime pay required by the Act.

[85 FR 34992, June 8, 2020]
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§778.115 Employees working at two or more rates.

Where an employee in a single workweek works at two or more different types of work for which
different nonovertime rates of pay (of not less than the applicable minimum wage) have been
established, his regular rate for that week is the weighted average of such rates. That is, his total
earnings (except statutory exclusions) are computed to include his compensation during the workweek
from all such rates, and are then divided by the total number of hours worked at all jobs. Certain
statutory exceptions permitting alternative methods of computing overtime pay in such cases are
discussed in 88 778.400 and 778.415 through 778.421.
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§778.116 Payments other than cash.

Where payments are made to employees in the form of goods or facilities which are regarded as part of
wages, the reasonable cost to the employer or the fair value of such goods or of furnishing such facilities
must be included in the regular rate. (See part 531 of this chapter for a discussion as to the inclusion of
goods and facilities in wages and the method of determining reasonable cost.) Where, for example, an
employer furnishes lodging to his employees in addition to cash wages the reasonable cost or the fair
value of the lodging (per week) must be added to the cash wages before the regular rate is determined.

[46 FR 7310, Jan. 23, 1981]
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§778.117 Commission payments—general.

Commissions (whether based on a percentage of total sales or of sales in excess of a specified amount,
or on some other formula) are payments for hours worked and must be included in the regular rate. This
is true regardless of whether the commission is the sole source of the employee's compensation or is
paid in addition to a guaranteed salary or hourly rate, or on some other basis, and regardless of the
method, frequency, or regularity of computing, allocating and paying the commission. It does not matter
whether the commission earnings are computed daily, weekly, biweekly, semimonthly, monthly, or at
some other interval. The fact that the commission is paid on a basis other than weekly, and that
payment is delayed for a time past the employee's normal pay day or pay period, does not excuse the
employer from including this payment in the employee's regular rate.

[36 FR 4981, Mar. 16, 1971]
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§778.118 Commission paid on a workweek basis.

When the commission is paid on a weekly basis, it is added to the employee's other earnings for that
workweek (except overtime premiums and other payments excluded as provided in section 7(e) of the
Act), and the total is divided by the total number of hours worked in the workweek to obtain the
employee's regular hourly rate for the particular workweek. The employee must then be paid extra
compensation at one-half of that rate for each hour worked in excess of the applicable maximum hours
standard.
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8778.119 Deferred commission payments—qgeneral rules.

If the calculation and payment of the commission cannot be completed until sometime after the regular
pay day for the workweek, the employer may disregard the commission in computing the regular hourly
rate until the amount of commission can be ascertained. Until that is done he may pay compensation for
overtime at a rate not less than one and one-half times the hourly rate paid the employee, exclusive of
the commission. When the commission can be computed and paid, additional overtime compensation
due by reason of the inclusion of the commission in the employee's regular rate must also be paid. To
compute this additional overtime compensation, it is necessary, as a general rule, that the commission
be apportioned back over the workweeks of the period during which it was earned. The employee must
then receive additional overtime compensation for each week during the period in which he worked in
excess of the applicable maximum hours standard. The additional compensation for that workweek must
be not less than one-half of the increase in the hourly rate of pay attributable to the commission for that
week multipled by the number of hours worked in excess of the applicable maximum hours standard in
that workweek.
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§778.120 Deferred commission payments not identifiable as earned in particular
workweeks.

If it is not possible or practicable to allocate the commission among the workweeks of the period in
proportion to the amount of commission actually earned or reasonably presumed to be earned each
week, some other reasonable and equitable method must be adopted. The following methods may be
used:

(a) Allocation of equal amounts to each week. Assume that the employee earned an equal amount of
commission in each week of the commission computation period and compute any additional overtime
compensation due on this amount. This may be done as follows:

(1) For a commission computation period of 1 month, multiply the commission payment by 12
and divide by 52 to get the amount of commission allocable to a single week. If there is a
semimonthly computation period, multiply the commission payment by 24 and divide by 52 to get
each week's commission. For a commission computation period of a specific number of
workweeks, such as every 4 weeks (as distinguished from every month) divide the total amount
of commission by the number of weeks for which it represents additional compensation to get the
amount of commission allocable to each week.

(2) Once the amount of commission allocable to a workweek has been ascertained for each
week in which overtime was worked, the commission for that week is divided by the total number
of hours worked in that week, to get the increase in the hourly rate. Additional overtime due is
computed by multiplying one-half of this figure by the number of overtime hours worked in the
week. A shorter method of obtaining the amount of additional overtime compensation due is to
multiply the amount of commission allocable to the week by the decimal equivalent of the
fraction.

Overtime hours

Total hours x 2



A coefficient table (WH—-134) has been prepared which contains the appropriate decimals for
computing the extra half-time due.

Examples:

(i) If there is a monthly commission payment of $416, the amount of commission allocable
to a single week is $96 ($416 x 12 = $4,992 + 52 = $96). In a week in which an employee
who is due overtime compensation after 40 hours works 48 hours, dividing $96 by 48
gives the increase to the regular rate of $2. Multiplying one-half of this figure by 8
overtime hours gives the additional overtime pay due of $8. The $96 may also be
multiplied by 0.083 (the appropriate decimal shown on the coefficient table) to get the
additional overtime pay due of $8.

(i) An employee received $384 in commissions for a 4-week period. Dividing this by 4
gives him a weekly increase of $96. Assume that he is due overtime compensation after
40 hours and that in the 4-week period he worked 44, 40, 44 and 48 hours. He would be
due additional compensation of $4.36 for the first and third week ($96 +~ 44 = $2.18 + 2 =
$1.09 x 4 overtime hours = $4.36), no extra compensation for the second week during
which no overtime hours were worked, and $8 for the fourth week, computed in the same
manner as weeks one and three. The additional overtime pay due may also be computed
by multiplying the amount of the weekly increase by the appropriate decimal on the
coefficient table, for each week in which overtime was worked.

(b) Allocation of equal amounts to each hour worked. Sometimes, there are facts which make it
inappropriate to assume equal commission earnings for each workweek. For example, the number of
hours worked each week may vary significantly. In such cases, rather than following the method outlined
in paragraph (a) of this section, it is reasonable to assume that the employee earned an equal amount of
commission in each hour that he worked during the commission computation period. The amount of the
commission payment should be divided by the number of hours worked in the period in order to
determine the amount of the increase in the regular rate allocable to the commission payment. One-half
of this figure should be multiplied by the number of statutory overtime hours worked by the employee in
the overtime workweeks of the commission computation period, to get the amount of additional overtime
compensation due for this period.

Example:

An employee received commissions of $192 for a commission computation period of 96 hours,
including 16 overtime hours (i.e., two workweeks of 48 hours each). Dividing the $192 by 96
gives a $2 increase in the hourly rate. If the employee is entitled to overtime after 40 hours in a
workweek, he is due an additional $16 for the commission computation period, representing an
additional $1 for each of the 16 overtime hours.

[33 FR 986, Jan. 26, 1968, as amended at 46 FR 7310, Jan. 23, 1981]
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8§778.121 Commission payments—delayed credits and debits.
If there are delays in crediting sales or debiting returns or allowances which affect the computation of

commissions, the amounts paid to the employee for the computation period will be accepted as the total
commission earnings of the employee during such period, and the commission may be allocated over
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the period from the last commission computation date to the present commission computation date,
even though there may be credits or debits resulting from work which actually occurred during a
previous period. The hourly increase resulting from the commission may be computed as outlined in the
preceding paragraphs.
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§778.122 Computation of overtime for commission employees on established basic rate.

Overtime pay for employees paid wholly or partly on a commission basis may be computed on an
established basic rate, in lieu of the method described above. See § 778.400 and part 548 of this

chapter.
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Subpart C—Payments That May Be Excluded From the “Regular Rate”
The Statutory Provisions

§778.200 Provisions governing inclusion, exclusion, and crediting of particular
payments.

(a) Section 7(e). This subsection of the Act provides as follows:

As used in this section the “regular rate” at which an employee is employed shall be deemed to include
all remuneration for employment paid to, or on behalf of, the employee, but shall not be deemed to
include:

(1) Sums paid as gifts; payments in the nature of gifts made at Christmas time or on other
special occasions, as a reward for service, the amounts of which are not measured by or
dependent on hours worked, production, or efficiency; [discussed in § 778.212].

(2) Payments made for occasional periods when no work is performed due to vacation, holiday,
illness, failure of the employer to provide sufficient work, or other similar cause; reasonable
payments for traveling expenses, or other expenses, incurred by an employee in the furtherance
of his employer's interests and properly reimbursable by the employer; and other similar
payments to an employee which are not made as compensation for his hours of employment;
[discussed in 88 778.216 through 778.224].

(3) Sums paid in recognition of services performed during a given period if either, (a) both the
fact that payment is to be made and the amount of the payment are determined at the sole
discretion of the employer at or near the end of the period and not pursuant to any prior contract,
agreement, or promise causing the employee to expect such payments regularly; or (b) the
payments are made pursuant to a bona fide profit-sharing plan or trust or bona fide thrift or
savings plan, meeting the requirements of the Secretary of Labor set forth in appropriate
regulations which he shall issue, having due regard among other relevant factors, to the extent to
which the amounts paid to the employee are determined without regard to hours of work,
production, or efficiency; or (c) the payments are talent fees (as such talent fees are defined and
delimited by regulations of the Secretary) paid to performers, including announcers, on radio and
television programs; [discussed in 88 778.208 through 778.215 and 778.225].
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(4) Contributions irrevocably made by an employer to a trustee or third person pursuant to a
bona fide plan for providing old-age, retirement, life, accident, or health insurance or similar
benefits for employees; [discussed in 88 778.214 and 778.215].

(5) Extra compensation provided by a premium rate paid for certain hours worked by the
employee in any day or workweek because such hours are hours worked in excess of eight in a
day or in excess of the maximum workweek applicable to such employee under subsection (a) or
in excess of the employee's normal working hours or regular working hours, as the case may be;
[discussed in 88 778.201 and 778.202].

(6) Extra compensation provided by a premium rate paid for work by the employee on Saturdays,
Sundays, holidays, or regular days of rest, or on the sixth or seventh day of the workweek, where
such premium rate is not less than one and one-half times the rate established in good faith for
like work performed in nonovertime hours on other days; or [discussed in 88 778.203, 778.205,

and 778.206].

(7) Extra compensation provided by a premium rate paid to the employee, in pursuance of an
applicable employment contract or collective bargaining agreement, for work outside of the hours
established in good faith by the contract or agreement as the basic, normal, or regular workday
(not exceeding eight hours) or workweek (not exceeding the maximum workweek applicable to
such employee under subsection (a)), where such premium rate is not less than one and one-
half times the rate established in good faith by the contract or agreement for like work performed
during such workday or workweek; [discussed in 88 778.201 and 778.206].

(8) Any value or income derived from employer-provided grants or rights provided pursuant to a
stock option, stock appreciation right, or bona fide employee stock purchase program which is
not otherwise excludable under any of paragraphs (a)(1) through (a)(7) of this section if—

(i) Grants are made pursuant to a program, the terms and conditions of which are
communicated to participating employees either at the beginning of the employee's
participation in the program or at the time of the grant;

(i) In the case of stock options and stock appreciation rights, the grant or right cannot be
exercisable for a period of at least 6 months after the time of grant (except that grants or
rights may become exercisable because of an employee's death, disability, retirement, or
a change in corporate ownership, or other circumstances permitted by regulation), and
the exercise price is at least 85 percent of the fair market value of the stock at the time of
grant;

(i) Exercise of any grant or right is voluntary; and

(iv) Any determinations regarding the award of, and the amount of, employer-provided
grants or rights that are based on performance are—

(A) Made based upon meeting previously established performance criteria (which
may include hours of work, efficiency, or productivity) of any business unit
consisting of at least 10 employees or of a facility, except that, any determinations
may be based on length of service or minimum schedule of hours or days of work;
or
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(B) Made based upon the past performance (which may include any criteria) of
one or more employees in a given period so long as the determination is in the
sole discretion of the employer and not pursuant to any prior contract.

(b) Section 7(h). This subsection of the Act provides as follows:

(1) Except as provided in paragraph (2), sums excluded from the regular rate pursuant to
subsection (e) shall not be creditable toward wages required under section 6 or overtime
compensation required under this section.

(2) Extra compensation paid as described in paragraphs (5), (6), and (7) of subsection (e) of this
section shall be creditable toward overtime compensation payable pursuant to this section.

(c) Only the statutory exclusions are authorized. It is important to determine the scope of these
exclusions, since all remuneration for employment paid to employees which does not fall within one of
these seven exclusionary clauses must be added into the total compensation received by the employee
before his regular hourly rate of pay is determined.

[33 FR 986, Jan. 26, 1968, as amended at 76 FR 18858, Apr. 5, 2011]
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Extra Compensation Paid for Overtime

§778.201 Overtime premiums—general.

(a) Certain premium payments made by employers for work in excess of or outside of specified daily or
weekly standard work periods or on certain special days are regarded as overtime premiums. In such
case, the extra compensation provided by the premium rates need not be included in the employee's
regular rate of pay for the purpose of computing overtime compensation due under section 7(a) of the
Act. Moreover, under section 7(h) this extra compensation may be credited toward the overtime
payments required by the Act.

(b) The three types of extra premium payments which may thus be treated as overtime premiums for
purposes of the Act are outlined in section 7(e) (5), (6), and (7) of the Act as set forth in § 778.200(a).
These are discussed in detail in the sections following.

(c) Section 7(h) of the Act specifically states that the extra compensation provided by these three types
of payments may be credited toward overtime compensation due under section 7(a) for work in excess
of the applicable maximum hours standard. No other types of remuneration for employment may be so
credited.
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§778.202 Premium pay for hours in excess of a daily or weekly standard.

(a) Hours in excess of 8 per day or statutory weekly standard. A written or unwritten employment
contract, agreement, understanding, handbook, policy, or practice may provide for the payment of
overtime compensation for hours worked in excess of 8 per day or 40 per week. If the payment of such
overtime compensation is in fact contingent upon the employee's having worked in excess of 8 hours in
a day or in excess of the number of hours in the workweek specified in section 7(a) of the Act as the
weekly maximum and such hours are reflected in an agreement or by established practice, the extra
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premium compensation paid for the excess hours is excludable from the regular rate under section
7(e)(5) of the Act and may be credited toward statutory overtime payments pursuant to section 7(h) of
the Act. In applying the rules in this paragraph (a) to situations where it is the custom to pay employees
for hours during which no work is performed due to vacation, holiday, illness, failure of the employer to
provide sufficient work, or other similar cause, as these terms are explained in 88 778.216 through
778.224, it is permissible (but not required) to count these hours as hours worked in determining the
amount of overtime premium pay, due for hours in excess of 8 per day or the applicable maximum hours
standard, which may be excluded from the regular rate and credited toward the statutory overtime
compensation.

(b) Hours in excess of normal or regular working hours. Similarly, where the employee's normal or
regular daily or weekly working hours are greater or fewer than 8 hours and 40 hours respectively and
such hours are reflected in an agreement or by established practice, and the employee receives
payment of premium rates for work in excess of such normal or regular hours of work for the day or
week (such as 7 in a day or 35 in a week), the extra compensation provided by such premium rates,
paid for excessive hours, is a true overtime premium to be excluded from the regular rate and it may be
credited toward overtime compensation due under the Act.

(c) Premiums for excessive daily hours. If an employee whose maximum hours standard is 40 hours
is hired at the rate of $12 an hour and receives, as overtime compensation under his contract, $12.50
per hour for each hour actually worked in excess of 8 per day (or in excess of his normal or regular daily
working hours), his employer may exclude the premium portion of the overtime rate from the employee's
regular rate and credit the total of the extra 50-cent payments thus made for daily overtime hours
against the overtime compensation which is due under the statute for hours in excess of 40 in that
workweek. If the same contract further provided for the payment of $13 for hours in excess of 12 per
day, the extra $1 payments could likewise be credited toward overtime compensation due under the Act.
To qualify as overtime premiums under section 7(e)(5) of the Act, the daily overtime premium payments
must be made for hours in excess of 8 hours per day or the employee's normal or regular working hours.
If the normal workday is artificially divided into a “straight time” period to which one rate is assigned,
followed by a so-called “overtime” period for which a higher “rate” is specified, the arrangement will be
regarded as a device to contravene the statutory purposes and the premiums will be considered part of
the regular rate. For a fuller discussion of this problem, see § 778.501.

(d) Hours in excess of other statutory standard. Where payment at premium rates for hours worked
in excess of a specified daily or weekly standard is made pursuant to the requirements of another
applicable statute, the extra compensation provided by such premium rates will be regarded as a true
overtime premium.

(e) Premium pay for sixth or seventh day worked. Under sections 7(e)(6) and 7(h), extra premium
compensation paid for work on the sixth or seventh day worked in the workweek (where the workweek
schedule is reflected in an agreement or by established practice) is regarded in the same light as
premiums paid for work in excess of the applicable maximum hours standard or the employee's normal
or regular workweek.

[33 FR 986, Jan. 26, 1968, as amended at 46 FR 7311, Jan. 23, 1981; 84 FR 68771, Dec. 16, 2019]
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§778.203 Premium pay for work on Saturdays, Sundays, and other “special days”.

Under section 7(e)(6) and 7(h) of the Act, extra compensation provided by a Premium rate of at least
time and one-half which is paid for work on Saturdays, Sundays, holidays, or regular days of rest or on
the sixth or seventh day of the workweek (hereinafter referred to as “special days”) may be treated as an
overtime premium for the purposes of the Act. If the premium rate is less than time and one-half, the
extra compensation provided by such rate must be included in determining the employee's regular rate
of pay and cannot be credited toward statutory overtime due, unless it qualifies as an overtime premium
under section 7(e)(5).

(a) “Special days” rate must be at least time and one-half to qualify as overtime premium: The premium
rate must be at least “one and one-half times the rate established in good faith for like work performed in
nonovertime hours on other days.” Where an employee is hired on the basis of a salary for a fixed
workweek or at a single hourly rate of pay, the rate paid for work on “special days” must be at least time
and one-half his regular hourly rate in order to qualify under section 7(e)(6). If the employee is a
pieceworker or if he works at more than one job for which different hourly or piece rates have been
established and these are bona fide rates applicable to the work when performed during nonovertime
hours, the extra compensation provided by a premium rate of at least one and one-half times either

(1) the bona fide rate applicable to the type of job the employee performs on the “special days”,
or

(2) the average hourly earnings in the week in question, will qualify as an overtime premium
under this section. (For a fuller discussion of computation on the average rate, see § 778.111; on
the rate applicable to the job, see 88 778.415 through 778.421; on the “established” rate, see §
778.400.)

(b) Bona fide base rate required. The statute authorizes such premiums paid for work on “special days”
to be treated as overtime premiums only if they are actually based on a “rate established in good faith
for like work performed in nonovertime hours on other days.” This phrase is used for the purpose of
distinguishing the bona fide employment standards contemplated by section 7(e)(6) from fictitious
schemes and artificial or evasive devices as discussed in Subpart F of this part. Clearly, a rate which
yields the employee less than time and one-half the minimum rate prescribed by the Act would not be a
rate established in good faith.

(c) Work on the specified “special days”: To qualify as an overtime premium under section 7(e)(6), the
extra compensation must be paid for work on the specified days. The term “holiday” is read in its
ordinary usage to refer to those days customarily observed in the community in celebration of some
historical or religious occasion. A day of rest arbitrarily granted to employees because of lack of work is
not a “holiday” within the meaning of this section, nor is it a “regular day of rest.” The term “regular day
of rest” means a day on which the employee in accordance with his regular prearranged schedule is not
expected to report for work. In some instances the “regular day of rest” occurs on the same day or days
each week for a particular employee; in other cases, pursuant to a swing shift schedule, the schedule
day of rest rotates in a definite pattern, such as 6 days work followed by 2 days of rest. In either case
the extra compensation provided by a premium rate for work on such scheduled days of rest (if such
rate is at least one and one-half times the bona fide rate established for like work during nonovertime
hours on other days) may be treated as an overtime premium and thus need not be included in
computing the employee's regular rate of pay and may be credited toward overtime payments due under
the Act.
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(d) Payment of premiums for work performed on the “special day”: To qualify as an overtime premium
under section 7(e)(6), the premium must be paid because work is performed on the days specified and
not for some other reason which would not qualify the premium as an overtime premium under sections
7(e)(5), (6), or (7) of the Act. (For examples distinguishing pay for work on a holiday from idle holiday
pay, see 8§ 778.219.) Thus a premium rate paid to an employee only when he received less than 24
hours' notice that he is required to report for work on his regular day of rest is not a premium paid for
work on one of the specified days; it is a premium imposed as a penalty upon the employer for failure to
give adequate notice to compensate the employee for the inconvenience of disarranging his private life.
The extra compensation is not an overtime premium. It is part of his regular rate of pay unless such
extra compensation is paid the employee so as to qualify for exclusion under section 7(e)(2) of the Act in
which event it need not be included in computing his regular rate of pay, as explained in 8 778.222.

[33 FR 986, Jan. 26, 1968, as amended at 84 FR 68771, Dec. 16, 2019]
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§778.204 “Clock pattern” premium pay.

(a) Overtime premiums under section 7(e)(7). Where a collective bargaining agreement or other
applicable employment contract in good faith establishes certain hours of the day as the basic, normal,
or regular workday (not exceeding 8 hours) or workweek (not exceeding the maximum hours standard
applicable under section 7(a)) and provides for the payment of a premium rate for work outside such
hours, the extra compensation provided by such premium rate will be treated as an overtime premium if
the premium rate is not less than one and one-half times the rate established in good faith by the
contract or agreement for like work performed during the basic, normal or regular workday or workweek.

(b) Premiums for hours outside established working hours. To qualify as an overtime premium
under section 7(e)(7) the premium must be paid because the work was performed during hours “outside
of the hours established * * * as the basic * * * workday or workweek” and not for some other reason.
Thus, if the basic workday is established in good faith as the hours from 8 a.m. to 5 p.m. a premium of
time and one-half paid for hours between 5 p.m. and 8 a.m. would qualify as an overtime premium.
However, where the contract does not provide for the payment of a premium except for work between
midnight and 6 a.m. the premium would not qualify under this section since it is not a premium paid for
work outside the established workday but only for certain special hours outside the established workday,
in most instances because they are undesirable hours. Similarly, where payments of premium rates for
work are made after 5 p.m. only if the employee has not had a meal period or rest period, they are not
regarded as overtime premiums; they are premiums paid because of undesirable working conditions.

(c) Payment in pursuance of agreement. Premiums of the type which section 7(e)(7) authorizes to be
treated as overtime premiums must be paid “in pursuance of an applicable employment contract or
collective bargaining agreement,” and the rates of pay and the daily and weekly work periods referred to
must be established in good faith by such contract or agreement. Although as a general rule a collective
bargaining agreement is a formal agreement which has been reduced to writing, an employment
contract for purposes of section 7(e)(7) may be either written or oral. Where there is a written
employment contract and the practices of the parties differ from its provisions, it must be determined
whether the practices of the parties have modified the contract. If the practices of the parties have
modified the written provisions of the contract, the provisions of the contract as modified by the practices
of the parties will be controlling in determining whether the requirements of section 7(e)(7) are satisfied.
The determination as to the existence of the requisite provisions in an applicable oral employment
contract will necessarily be based on all the facts, including those showing the terms of the oral contract
and the actual employment and pay practices thereunder.
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§778.205 Overtime premiums—general.

The application of section 7(e)(6) of the Act may be illustrated by the following example: Suppose,
based on a written or unwritten employment contract, agreement, understanding, handbook, policy, or
practice, an employee earns $18 an hour for all hours worked on a holiday or on Sunday in the
operation of machines by operators whose maximum hours standard is 40 hours and who are paid a
bona fide hourly rate of $12 for like work performed during nonovertime hours on other days. Suppose
further that the workweek of such an employee begins at 12:01 a.m. Sunday, and in a particular week
he works a schedule of 8 hours on Sunday and on each day from Monday through Saturday, making a
total of 56 hours worked in the workweek. Tuesday is a holiday. The payment of $768 to which the
employee is entitled will satisfy the requirements of the Act since the employer may properly exclude
from the regular rate the extra $48 paid for work on Sunday and the extra $48 paid for holiday work and
credit himself with such amount against the statutory overtime premium required to be paid for the 16
hours worked over 40.

[84 FR 68771, Dec. 16, 2019]
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§778.206 Premiums for work outside basic workday or workweek—examples.

The effect of section 7(e)(7) where “clock pattern” premiums are paid may be illustrated by reference to
provisions typical of the applicable collective bargaining agreements traditionally in effect between
employers and employees in the longshore and stevedoring industries. These agreements specify
straight time rates applicable during the hours established in good faith under the agreement as the
basic, normal, or regular workday and workweek. Under one such agreement, for example, such
workday and workweek are established as the first 6 hours of work, exclusive of mealtime, each day,
Monday through Friday, between the hours of 8 a.m. and 5 p.m. Under another typical agreement, such
workday and workweek are established as the hours between 8 a.m. and 12 noon and between 1 p.m.
and 5 p.m., Monday through Friday. Work outside such workday and workweek is paid for at premium
rates not less than one and one-half times the bona fide straight-time rates applicable to like work when
performed during the basic, normal, or regular workday or workweek. The extra compensation provided
by such premium rates will be excluded in computing the regular rate at which the employees so paid
are employed and may be credited toward overtime compensation due under the Act. For example, if an
employee is paid $5 an hour under such an agreement for handling general cargo during the basic,
normal, or regular workday and $7.50 per hour for like work outside of such workday, the extra $2.50 will
be excluded from the regular rate and may be credited to overtime pay due under the Act. Similarly, if
the straight time rate established in good faith by the contract should be higher because of handling
dangerous or obnoxious cargo, recognition of skill differentials, or similar reasons, so as to be $7.50 an
hour during the hours established as the basic or normal or regular workday or workweek, and a
premium rate of $11.25 an hour is paid for the same work performed during other hours of the day or
week, the extra $3.75 may be excluded from the regular rate of pay and may be credited toward
overtime pay due under the Act. Similar principles are applicable where agreements following this
general pattern exist in other industries.

[46 FR 7311, Jan. 23, 1981]
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8778.207 Other types of contract premium pay distinguished.

(a) Overtime premiums are those defined by the statute. The various types of premium payments
which provide extra compensation qualifying as overtime premiums to be excluded from the regular rate
(under sections 7(e)(5), (6), and (7) and credited toward statutory overtime pay requirements (under
section 7(h)) have been described in 88 778.201 through 778.206. The plain wording of the statute
makes it clear that extra compensation provided by premium rates other than those described in the
statute cannot be treated as overtime premiums. When such other premiums are paid, they must be
included in the employee's regular rate before statutory overtime compensation is computed; no part of
such premiums may be credited toward statutory overtime pay.

(b) Nonovertime premiums. The Act requires the inclusion in the regular rate of such extra premiums
as nightshift differentials (whether they take the form of a percent of the base rate or an addition of so
many cents per hour) and premiums paid for hazardous, arduous or dirty work. It also requires inclusion
of any extra compensation which is paid as an incentive for the rapid performance of work, and since
any extra compensation in order to qualify as an overtime premium must be provided by a premium rate
per hour, except in the special case of pieceworkers as discussed in § 778.418, lump sum premiums
which are paid without regard to the number of hours worked are not overtime premiums and must be
included in the regular rate. For example, where an employer pays 8 hours' pay for a particular job
whether it is performed in 8 hours or in less time, the extra premium of 2 hours' pay received by an
employee who completes the job in 6 hours must be included in his regular rate. Similarly, where an
employer pays for 8 hours at premium rates for a job performed during the overtime hours whether it is
completed in 8 hours or less, no part of the premium paid qualifies as overtime premium under sections
7(e) (5), (6), or (7). (For a further discussion of this and related problems, see 88 778.308 to 778.314.)

[33 FR 986, Jan. 26, 1968, as amended at 84 FR 68772, Dec. 16, 2019]
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Bonuses

§778.208 Inclusion and exclusion of bonuses in computing the “regular rate.”

Section 7(e) of the Act requires the inclusion in the regular rate of all remuneration for employment
except eight specified types of payments. Among these excludable payments are discretionary bonuses,
gifts and payments in the nature of gifts on special occasions, contributions by the employer to certain
welfare plans and payments made by the employer pursuant to certain profit-sharing, thrift and savings
plans. These are discussed in §8 778.211 through 778.214. Bonuses which do not qualify for exclusion
from the regular rate as one of these types must be totaled in with other earnings to determine the
regular rate on which overtime pay must be based. Bonus payments are payments made in addition to
the regular earnings of an employee. For a discussion on the bonus form as an evasive bookkeeping
device, see 88 778.502 and 778.503.

[33 FR 986, Jan. 26, 1968, as amended at 76 FR 18858, Apr. 5, 2011]
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§778.209 Method of inclusion of bonus in regular rate.
(a) General rules. Where a bonus payment is considered a part of the regular rate at which an

employee is employed, it must be included in computing his regular hourly rate of pay and overtime
compensation. No difficulty arises in computing overtime compensation if the bonus covers only one
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weekly pay period. The amount of the bonus is merely added to the other earnings of the employee
(except statutory exclusions) and the total divided by total hours worked. Under many bonus plans,
however, calculations of the bonus may necessarily be deferred over a period of time longer than a
workweek. In such a case the employer may disregard the bonus in computing the regular hourly rate
until such time as the amount of the bonus can be ascertained. Until that is done he may pay
compensation for overtime at one and one-half times the hourly rate paid by the employee, exclusive of
the bonus. When the amount of the bonus can be ascertained, it must be apportioned back over the
workweeks of the period during which it may be said to have been earned. The employee must then
receive an additional amount of compensation for each workweek that he worked overtime during the
period equal to one-half of the hourly rate of pay allocable to the bonus for that week multiplied by the
number of statutory overtime hours worked during the week.

(b) Allocation of bonus where bonus earnings cannot be identified with particular workweeks. If it
Is impossible to allocate the bonus among the workweeks of the period in proportion to the amount of
the bonus actually earned each week, some other reasonable and equitable method of allocation must
be adopted. For example, it may be reasonable and equitable to assume that the employee earned an
equal amount of bonus each week of the period to which the bonus relates, and if the facts support this
assumption additional compensation for each overtime week of the period may be computed and paid in
an amount equal to one-half of the average hourly increase in pay resulting from bonus allocated to the
week, multiplied by the number of statutory overtime hours worked in that week. Or, if there are facts
which make it inappropriate to assume equal bonus earnings for each workweek, it may be reasonable
and equitable to assume that the employee earned an equal amount of bonus each hour of the pay
period and the resultant hourly increase may be determined by dividing the total bonus by the number of
hours worked by the employee during the period for which it is paid. The additional compensation due
for the overtime workweeks in the period may then be computed by multiplying the total number of
statutory overtime hours worked in each such workweek during the period by one-half this hourly
increase.
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§778.210 Percentage of total earnings as bonus.

In some instances the contract or plan for the payment of a bonus may also provide for the
simultaneous payment of overtime compensation due on the bonus. For example, a contract made prior
to the performance of services may provide for the payment of additional compensation in the way of a
bonus at the rate of 10 percent of the employee's straight-time earnings, and 10 percent of his overtime
earnings. In such instances, of course, payments according to the contract will satisfy in full the overtime
provisions of the Act and no recomputation will be required. This is not true, however, where this form of
payment is used as a device to evade the overtime requirements of the Act rather than to provide actual
overtime compensation, as described in 88 778.502 and 778.503.
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§778.211 Discretionary bonuses.

(a) Statutory provision. Section 7(e) (3)(a) of the Act provides that the regular rate shall not be
deemed to include “sums paid in recognition of services performed during a given period if * * * (a) both
the fact that payment is to be made and the amount of the payment are determined at the sole
discretion of the employer at or near the end of the period and not pursuant to any prior contract,
agreement, or promise causing the employee to expect such payments regularly * * *”. Such sums may
not, however, be credited toward overtime compensation due under the Act.
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(b) Discretionary character of excluded bonus. In order for a bonus to qualify for exclusion as a
discretionary bonus under section 7(e)(3)(a) the employer must retain discretion both as to the fact of
payment and as to the amount until a time quite close to the end of the period for which the bonus is
paid. The sum, if any, to be paid as a bonus is determined by the employer without prior promise or
agreement. The employee has no contract right, express or implied, to any amount. If the employer
promises in advance to pay a bonus, he has abandoned his discretion with regard to it. Thus, if an
employer announces to his employees in January that he intends to pay them a bonus in June, he has
thereby abandoned his discretion regarding the fact of payment by promising a bonus to his employees.
Such a bonus would not be excluded from the regular rate under section 7(e)(3)(a). Similarly, an
employer who promises to sales employees that they will receive a monthly bonus computed on the
basis of allocating 1 cent for each item sold whenever, is his discretion, the financial condition of the firm
warrants such payments, has abandoned discretion with regard to the amount of the bonus though not
with regard to the fact of payment. Such a bonus would not be excluded from the regular rate. On the
other hand, if a bonus such as the one just described were paid without prior contract, promise or
announcement and the decision as to the fact and amount of payment lay in the employer's sole
discretion, the bonus would be properly excluded from the regular rate.

(c) Promised bonuses not excluded. The bonus, to be excluded under section 7(e)(3)(a), must not be
paid pursuant to any prior contract, agreement, or promise. For example, any bonus which is promised
to employees upon hiring or which is the result of collective bargaining would not be excluded from the
regular rate under this provision of the Act. Bonuses which are announced to employees to induce them
to work more steadily or more rapidly or more efficiently or to remain with the firm are regarded as part
of the regular rate of pay. Most attendance bonuses, individual or group production bonuses, bonuses
for quality and accuracy of work, bonuses contingent upon the employee's continuing in employment
until the time the payment is to be made and the like are in this category; in such circumstances they
must be included in the regular rate of pay.

(d) Labels are not determinative. The label assigned to a bonus does not conclusively determine
whether a bonus is discretionary under section 7(e)(3). Instead, the terms of the statute and the facts
specific to the bonus at issue determine whether bonuses are excludable discretionary bonuses. Thus,
regardless of the label or name assigned to bonuses, bonuses are discretionary and excludable if both
the fact that the bonuses are to be paid and the amounts are determined at the sole discretion of the
employer at or near the end of the periods to which the bonuses correspond and they are not paid
pursuant to any prior contract, agreement, or promise causing the employee to expect such payments
regularly. Examples of bonuses that may be discretionary include bonuses to employees who made
unique or extraordinary efforts which are not awarded according to pre-established criteria, severance
bonuses, referral bonuses for employees not primarily engaged in recruiting activities, bonuses for
overcoming challenging or stressful situations, employee-of-the-month bonuses, and other similar
compensation. Such bonuses are usually not promised in advance and the fact and amount of payment
is in the sole discretion of the employer until at or near the end of the period to which the bonus
corresponds.

[33 FR 986, Jan. 26, 1968, as amended at 84 FR 68772, Dec. 16, 2019]
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§778.212 Gifts, Christmas and special occasion bonuses.
(a) Statutory provision. Section 7(e)(1) of the Act provides that the term “regular rate” shall not be

deemed to include “sums paid as gifts; payments in the nature of gifts made at Christmas time or on
other special occasions, as a reward for service, the amounts of which are not measured by or
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dependent on hours worked, production, or efficiency * * *”. Such sums may not, however, be credited
toward overtime compensation due under the Act.

(b) Gift or similar payment. To qualify for exclusion under section 7(e)(1) the bonus must be actually a
gift or in the nature of a gift. If it is measured by hours worked, production, or efficiency, the payment is
geared to wages and hours during the bonus period and is no longer to be considered as in the nature
of a gift. If the payment is so substantial that it can be assumed that employees consider it a part of the
wages for which they work, the bonus cannot be considered to be in the nature of a gift. Obviously, if the
bonus is paid pursuant to contract (so that the employee has a legal right to the payment and could
bring suit to enforce it), it is not in the nature of a gift.

(c) Application of exclusion. If the bonus paid at Christmas or on other special occasion is a gift or in
the nature of a gift, it may be excluded from the regular rate under section 7(e)(1) even though it is paid
with regularity so that the employees are led to expect it and even though the amounts paid to different
employees or groups of employees vary with the amount of the salary or regular hourly rate of such
employees or according to their length of service with the firm so long as the amounts are not measured
by or directly dependent upon hours worked, production, or efficiency. A Christmas bonus paid (not
pursuant to contract) in the amount of two weeks' salary to all employees and an equal additional
amount for each 5 years of service with the firm, for example, would be excludable from the regular rate
under this category. Employers may also provide gifts with more regularity throughout the year, as long
as they are provided with the understanding that they are gifts. Office coffee and snacks provided to
employees, for example, would also be excludable from the regular rate under this category.

[33 FR 986, Jan. 26, 1968, as amended at 84 FR 68772, Dec. 16, 2019]
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§778.213 Profit-sharing, thrift, and savings plans.

Section 7(e)(3)(b) of the Act provides that the term “regular rate” shall not be deemed to include “sums
paid in recognition of services performed during a given period if * * * the payments are made pursuant
to a bona fide profit-sharing plan or trust or bona fide thrift or savings plan, meeting the requirements of
the Secretary of Labor set forth in appropriate regulations * * *”. Such sums may not, however, be
credited toward overtime compensation due under the Act. The regulations issued under this section are
parts 547 and 549 of this chapter. Payments in addition to the regular wages of the employee, made by
the employer pursuant to a plan which meets the requirements of the regulations in part 547 or 549 of
this chapter, will be properly excluded from the regular rate.
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§778.214 Benefit plans; including profit-sharing plans or trusts providing similar
benefits.

(a) Statutory provision. Section 7(e)(4) of the Act provides that the term “regular rate” shall not be
deemed to include: “contributions irrevocably made by an employer to a trustee or third person pursuant
to a bona fide plan for providing old age, retirement, life, accident, or health insurance or similar benefits
for employees * * *.” Such sums may not, however, be credited toward overtime compensation due
under the Act.

(b) Scope and application of exclusion generally. Plans for providing benefits of the kinds described
in section 7(e)(4) are referred to herein as “benefit plans”. It is section 7(e)(4) which governs the status
for regular rate purposes of any contributions made by an employer pursuant to a plan for providing the
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described benefits. This is true irrespective of any other features the plan may have. Thus, it makes no
difference whether or not the benefit plan is one financed out of profits or one which by matching
employee contributions or otherwise encourages thrift or savings. Where such a plan or trust is
combined in a single program (whether in one or more documents) with a plan or trust for providing
profit-sharing payments to employees, the profit-sharing payments may be excluded from the regular
rate if they meet the requirements of the Profit-Sharing Regulations, part 549 of this chapter, and the
contributions made by the employer for providing the benefits described in section 7(e)(4) of the Act may
be excluded from the regular rate if they meet the tests set forth in § 778.215. Advance approval by the
Department of Labor is not required.

(c) Tests must be applied to employer contributions. It should be emphasized that it is the
employer's contribution made pursuant to the benefit plan that is excluded from or included in the
regular rate according to whether or not the requirements set forth in 8 778.215 are met. If the
contribution is not made as provided in section 7(e)(4) or if the plan does not qualify as a bona fide
benefit plan under that section, the contribution is treated the same as any bonus payment which is part
of the regular rate of pay, and at the time the contribution is made the amount thereof must be
apportioned back over the workweeks of the period during which it may be said to have accrued.
Overtime compensation based upon the resultant increases in the regular hourly rate is due for each
overtime hour worked during any workweek of the period. The subsequent distribution of accrued funds
to an employee on account of severance of employment (or for any other reason) would not result in any
increase in his regular rate in the week in which the distribution is made.

[33 FR 986, Jan. 26, 1968, as amended at 36 FR 4699, Mar. 11, 1971]
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§778.215 Conditions for exclusion of benefit-plan contributions under section 7(e)(4).

(a) General rules. In order for an employer's contribution to qualify for exclusion from the regular rate
under section 7(e)(4) of the Act the following conditions must be met:

(1) The contributions must be made pursuant to a specific plan or program adopted by the
employer, or by contract as a result of collective bargaining, and communicated to the
employees. This may be either a company-financed plan or an employer-employee contributory
plan.

(2) The primary purpose of the plan must be to provide systematically for the payment of benefits
to employees on account of death, disability, advanced age, retirement, illness, medical
expenses, hospitalization, accident, unemployment, legal services, or other events that could
cause significant future financial hardship or expense.

(3) In a plan or trust, either:
(i) The benefits must be specified or definitely determinable on an actuarial basis; or
(i) There must be both a definite formula for determining the amount to be contributed by

the employer and a definite formula for determining the benefits for each of the
employees participating in the plan; or
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(iif) There must be both a formula for determining the amount to be contributed by the
employer and a provision for determining the individual benefits by a method which is
consistent with the purposes of the plan or trust under section 7(e)(4) of the Act.

(iv) Note: The requirements in paragraphs (a)(3) (i) and (iii) of this section for a formula
for determining the amount to be contributed by the employer may be met by a formula
which requires a specific and substantial minimum contribution and which provides that
the employer may add somewhat to that amount within specified limits; provided,
however, that there is a reasonable relationship between the specified minimum and
maximum contributions. Thus, formulas providing for a minimum contribution of 10
percent of profits and giving the employer discretion to add to that amount up to 20
percent of profits, or for a minimum contribution of 5 percent of compensation and
discretion to increase up to a maximum of 15 percent of compensation, would meet the
requirement. However, a plan which provides for insignificant minimum contributions and
permits a variation so great that, for all practical purposes, the formula becomes
meaningless as a measure of contributions, would not meet the requirements.

(4) The employer's contributions must be paid irrevocably to a trustee or third person pursuant to
an insurance agreement, trust or other funded arrangement. The trustee must assume the usual
fiduciary responsibilities imposed upon trustees by applicable law. The trust or fund must be set
up in such a way that in no event will the employer be able to recapture any of the contributions
paid in nor in any way divert the funds to his own use or benefit. (It should also be noted that in
the case of joint employer-employee contributory plans, where the employee contributions are
not paid over to a third person or to a trustee unaffiliated with the employer, violations of the Act
may result if the employee contributions cut into the required minimum or overtime rates. See
part 531 of this chapter.) Although an employer's contributions made to a trustee or third person
pursuant to a benefit plan must be irrevocably made, this does not prevent return to the
employer of sums which he had paid in excess of the contributions actually called for by the plan,
as where such excess payments result from error or from the necessity of marking payments to
cover the estimated cost of contributions at a time when the exact amount of the necessary
contributions under the plan is not yet ascertained. For example, a benefit plan may provide for
definite insurance benefits for employees in the event of the happening of a specified
contingency such as death, sickness, accident, etc., and may provide that the cost of such
definite benefits, either in full or any balance in excess of specified employee contributions, will
be borne by the employer. In such a case the return by the insurance company to the employer
of sums paid by him in excess of the amount required to provide the benefits which, under the
plan, are to be provided through contributions by the employer, will not be deemed a recapture
or diversion by the employer of contributions made pursuant to the plan.

(5) The plan must not give an employee the right to assign his benefits under the plan nor the
option to receive any part of the employer's contributions in cash instead of the benefits under
the plan: Provided, however, That if a plan otherwise qualified as a bona fide benefit plan under
section 7(e)(4) of the Act, it will still be regarded as a bona fide plan even though it provides, as
an incidental part thereof, for the payment to an employee in cash of all or a part of the amount
standing to his credit

(i) at the time of the severance of the employment relation due to causes other than
retirement, disability, or death, or

(ii) upon proper termination of the plan, or
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(i) during the course of his employment under circumstances specified in the plan and
not inconsistent with the general purposes of the plan to provide the benefits described in
section 7(e)(4) of the Act.

(b) Plans under sections of the Internal Revenue Code. In the absence of evidence to the contrary,
where the benefit plan or trust has been approved by the Internal Revenue Service as satisfying the
requirements of section 401(a), 403(a), or 403(b) of the Internal Revenue Code, is otherwise maintained
pursuant to a written document that the plan sponsor reasonably believes satisfies the requirements of
section 401(a), 403(a), 403(b), 408(k) or 408(p) of the Internal Revenue Code, or is sponsored by a
government employer that reasonably believes the plan satisfies the requirements of section 457(b) of
the Internal Revenue Code, the plan or trust will be considered to meet the conditions specified in
paragraphs (a)(1), (2), (4), and (5) of this section.

[33 FR 986, Jan. 26, 1968, as amended at 46 FR 7312, Jan. 23, 1981; 84 FR 68772, Dec. 16, 2019]
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Payments not for Hours Worked

§778.216 The provisions of section 7(e)(2) of the Act.

Section 7(e)(2) of the Act provides that the term “regular rate” shall not be deemed to include “payments
made for occasional periods when no work is performed due to vacation, holiday, iliness, failure of the
employer to provide sufficient work, or other similar cause; reasonable payments for traveling expenses,
or other expenses, incurred by an employee in the furtherance of his employer's interests and properly
reimbursable by the employer; and other similar payments to an employee which are not made as
compensation for his hours of employment * * *.” However, since such payments are not made as
compensation for the employee's hours worked in any workweek, no part of such payments can be
credited toward overtime compensation due under the Act.
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8778.217 Reimbursement for expenses.
(c) Payments excluding expenses.

(1) It should be noted that only the actual or reasonably approximate amount of the expense is
excludable from the regular rate. If the amount paid as “reimbursement” is disproportionately large, the
excess amount will be included in the regular rate.

(d) Payments for expenses personal to the employee. The expenses for which reimbursement is
made must in order to merit exclusion from the regular rate under this section, be expenses incurred by
the employee on the employer's behalf or for his benefit or convenience. If the employer reimburses the
employee for expenses normally incurred by the employee for his own benefit, he is, of course,
increasing the employee's regular rate thereby. An employee normally incurs expenses in traveling to
and from work, buying lunch, paying rent, and the like. If the employer reimburses him for these normal
everyday expenses, the payment is not excluded from the regular rate as “reimbursement for
expenses.” Whether the employer “reimburses” the employee for such expenses or furnishes the
facilities (such as free lunches or free housing), the amount paid to the employee (or the reasonable
cost to the employer or fair value where facilities are furnished) enters into the regular rate of pay as
discussed in § 778.116. See also § 531.37(b) of this chapter.
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[33 FR 986, Jan. 26, 1968, as amended at 84 FR 68772, Dec. 16, 2019]
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§778.218 Pay for certain idle hours.

(a) General rules. Payments which are made for occasional periods when the employee is not at work
due to vacation, holiday, iliness, failure of the employer to provide sufficient work, or other similar cause,
where the payments are in amounts approximately equivalent to the employee's normal earnings for a
similar period of time, are not made as compensation for his hours of employment. Therefore, such
payments may be excluded from the regular rate of pay under section 7(e)(2) of the Act and, for the
same reason, no part of such payments may be credited toward overtime compensation due under the
Act.

(b) Limitations on exclusion. The provision of section 7(e)(2) of the Act deals with the type of
absences which are infrequent or sporadic or unpredictable. It has no relation to regular “absences”
such as regularly scheduled days of rest. Sundays may not be workdays in a particular establishment,
but this does not make them either “holidays” or “vacations,” or days on which the employee is absent
because of the failure of the employer to provide sufficient work. The term holiday is read in its ordinary
usage to refer to those days customarily observed in the community in celebration of some historical or
religious occasion; it does not refer to days of rest given to employees in lieu of or as an addition to
compensation for working on other days.

(c) Failure to provide work. The term “failure of the employer to provide sufficient work” is intended to
refer to occasional, sporadically recurring situations where the employee would normally be working but
for such a factor as machinery breakdown, failure of expected supplies to arrive, weather conditions
affecting the ability of the employee to perform the work and similarly unpredictable obstacles beyond
the control of the employer. The term does not include reduction in work schedule (as discussed in 88
778.321 through 778.329), ordinary temporary layoff situations, or any type of routine, recurrent
absence of the employee.

(d) Other similar cause. The term “other similar cause” refers to payments made for periods of
absence due to factors like holidays, vacations, sickness, and failure of the employer to provide work.
Examples of “similar causes” are absences due to jury service, reporting to a draft board, attending a
funeral, inability to reach the workplace because of weather conditions, attending adoption or child
custody hearings, attending school activities, donating organs or blood, voting, volunteering as a first
responder, military leave, family medical leave, and nonroutine paid leave required under state or local
laws. Only absences of a non-routine character which are infrequent or sporadic or unpredictable are
included in the “other similar cause” category.

[33 FR 986, Jan. 26, 1968, as amended at 84 FR 68772, Dec. 16, 2019]
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§778.219 Pay for forgoing holidays and unused leave.

(a) Sums payable whether employee works or not. As explained in § 778.218, certain payments
made to an employee for periods during which he performs no work because of a holiday, vacation, or
illness are not required to be included in the regular rate because they are not regarded as
compensation for working. When an employee who is entitled to such paid leave forgoes the use of
leave and instead receives a payment that is the approximate equivalent to the employees' normal
earnings for a similar period of working time, and is in addition to the employee's normal compensation
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for hours worked, the sum allocable to the forgone leave may be excluded from the regular rate. Such
payments may be excluded whether paid out during the pay period in which the holiday or prescheduled
leave is forgone or as a lump sum at a later point in time. Since it is not compensation for work, pay for
unused leave may not be credited toward overtime compensation due under the Act. Four examples in
which the maximum hours standard is 40 hours may serve to illustrate this principle:

(1) An employee whose rate of pay is $12 an hour and who usually works a 6-day, 48-hour week
is entitled, under his employment contract, to a week's paid vacation in the amount of his usual
straight-time earnings—$576. He forgoes his vacation and works 50 hours in the week in
question. He is owed $600 as his total straight-time earnings for the week, and $576 in addition
as his vacation pay. Under the statute he is owed an additional $60 as overtime premium
(additional half-time) for the 10 hours in excess of 40. His regular rate of $12 per hour has not
been increased by virtue of the payment of $576 vacation pay, but no part of the $576 may be
offset against the statutory overtime compensation which is due. (Nothing in this example is
intended to imply that the employee has a statutory right to $576 or any other sum as vacation
pay. This is a matter of private contract between the parties who may agree that vacation pay will
be measured by straight-time earnings for any agreed number of hours or days, or by total
normal or expected take-home pay for the period, or that no vacation pay at all will be paid. The
example merely illustrates the proper method of computing overtime for an employee whose
employment contract provides $576 vacation pay.)

(2) An employee who is entitled under his employment contract to 8 hours' pay at his rate of $12
an hour for the Christmas holiday, forgoes his holiday and works 9 hours on that day. During the
entire week, he works a total of 50 hours. He is paid under his contract $600 as straight-time
compensation for 50 hours plus $96 as idle holiday pay. He is owed, under the statute, an
additional $60 as overtime premium (additional half-time) for the 10 hours in excess of 40. His
regular rate of $12 per hour has not been increased by virtue of the holiday pay but no part of the
$96 holiday pay may be credited toward statutory overtime compensation due.

(3) An employee whose rate of pay is $12 an hour and who usually works a 40-hour week is
entitled to two weeks of paid time off per year per his or her employer's policies. The employee
takes one week of paid time off during the year and is paid $480 pursuant to employer policy for
the one week of unused paid time off at the end of the year. The leave payout may be excluded
from the employee's regular rate of pay, but no part of the payout may be credited toward
statutory overtime compensation due.

(4) An employee is scheduled to work a set schedule of two 24-hour shifts on duty, followed by
four 24-hour shifts off duty. This cycle repeats every six days. The employer recognizes ten
holidays per year and provides employees with holiday pay for these days at amounts
approximately equivalent to their normal earnings for a similar period of working time. Due to the
cycle of the schedule, employees may be on duty during some recognized holidays and off duty
during others, and due to the nature of their work, employees may be required to forgo a holiday
if an emergency arises. In recognition of this fact, the employer provides the employees holiday
pay regardless of whether the employee works on the holiday. If the employee works on the
holiday, the employee will receive his or her regular salary in addition to the holiday pay. In these
circumstances, the sum allocable to the holiday pay may be excluded from the regular rate.

(b) Premiums for holiday work distinguished. The example in paragraph (a)(2) of this section should
be distinguished from a situation in which an employee is entitled to idle holiday pay under the
employment agreement only when he is actually idle on the holiday, and who, if he forgoes his holiday
also, under his contract, forgoes his idle holiday pay.
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(1) The typical situation is one in which an employee is entitled by contract to 8 hours' pay at his
rate of $12 an hour for certain named holidays when no work is performed. If, however, he is
required to work on such days, he does not receive his idle holiday pay. Instead he receives a
premium rate of $18 (time and one-half) for each hour worked on the holiday. If he worked 9
hours on the holiday and a total of 50 hours for the week, he would be owed, under his contract,
$162 (9 x $18) for the holiday work and $492 for the other 41 hours worked in the week, a total
of $654. Under the statute (which does not require premium pay for a holiday) he is owed $660
for a workweek of 50 hours at a rate of $12 an hour. Since the holiday premium is one and one-
half times the established rate for nonholiday work, it does not increase the regular rate because
it qualifies as an overtime premium under section 7(e)(6), and the employer may credit it toward
statutory overtime compensation due and need pay the employee only the additional sum of $6
to meet the statutory requirements. (For a discussion of holiday premiums see § 778.203.)

(2) If all other conditions remained the same but the contract called for the payment of $24
(double time) for each hour worked on the holiday, the employee would receive, under his
contract $216 (9 x $24) for the holiday work in addition to $492 for the other 41 hours worked, a
total of $708. Since this holiday premium is also an overtime premium under section 7(e)(6), it is
excludable from the regular rate and the employer may credit it toward statutory overtime
compensation due. Because the total thus paid exceeds the statutory requirements, no
additional compensation is due under the Act. In distinguishing this situation from that in the
example in paragraph (a)(2) of this section, it should be noted that the contract provisions in the
two situations are different and result in the payment of different amounts. In the example in
paragraph (a)(2) of this section, the employee received a total of $204 attributable to the holiday:
8 hours' idle holiday pay at $12 an hour (8 x $12), due him whether he worked or not, and $108
pay at the nonholiday rate for 9 hours' work on the holiday. In the situation discussed in this
paragraph (b)(2), the employee received $216 pay for working on the holiday—double time for 9
hours of work. All of the pay in this situation is paid for and directly related to the number of
hours worked on the holiday.

[84 FR 68773, Dec. 16, 2019]
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§778.220 “Show-up” or “reporting” pay.

(a) Applicable principles. Under some employment agreements, an employee may be paid a minimum
of a specified number of hours' pay at the applicable straight time or overtime rate on infrequent and
sporadic occasions when, after reporting to work at his scheduled starting time on a regular work day or
on another day on which he has been scheduled to work, he is not provided with the expected amount
of work. The amounts that may be paid under such an agreement over and above what the employee
would receive if paid at his customary rate only for the number of hours worked are paid to compensate
the employee for the time wasted by him in reporting for work and to prevent undue loss of pay resulting
from the employer's failure to provide expected work during regular hours. One of the primary purposes
of such an arrangement is to discourage employers from calling their employees in to work for only a
fraction of a day when they might get full-time work elsewhere. Pay arrangements of this kind are
commonly referred to as “show-up” or “reporting” pay. Under the principles and subject to the conditions
set forth in subpart B of this part and 88 778.201 through 778.207, that portion of such payment which
represents compensation at the applicable rates for the straight time or overtime hours actually worked,
if any, during such period may be credited as straight time or overtime compensation, as the case may
be, in computing overtime compensation due under the Act. The amount by which the specified number
of hours' pay exceeds such compensation for the hours actually worked is considered as a payment that
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is not made for hours worked. As such, it may be excluded from the computation of the employee's
regular rate and cannot be credited toward statutory overtime compensation due him.

(b) Application illustrated. To illustrate, assume that an employee entitled to overtime pay after 40
hours a week whose workweek begins on Monday and who is paid $12 an hour reports for work on
Monday according to schedule and is sent home after being given only 2 hours of work. He then works 8
hours each day on Tuesday through Saturday, inclusive, making a total of 42 hours for the week. The
employment agreement covering the employees in the plant, who normally work 8 hours a day, Monday
through Friday, provides that an employee reporting for scheduled work on any day will receive a
minimum of 4 hours' work or pay. The employee thus receives not only the $24 earned in the 2 hours of
work on Monday but an extra 2 hours' “show-up” pay, or $24 by reason of this agreement. However,
since this $24 in “show-up” pay is not regarded as compensation for hours worked, the employee's
regular rate remains $12 and the overtime requirements of the Act are satisfied if he receives, in
addition to the $504 straight-time pay for 42 hours and the $24 “show-up” payment, the sum of $12 as
extra compensation for the 2 hours of overtime work on Saturday.

(c) Show-up or reporting pay mandated by law. State and local laws may mandate payments or
penalties paid to an employee when, before or after reporting to work as scheduled, the employee is not
provided with the expected amount of work. All such payments or penalties paid to employees that are
mandated by such laws and that are not payments for hours worked by the employee are excludable
from the regular rate if such penalties are paid or payments made on an infrequent or sporadic basis.
They cannot be credited toward statutory overtime compensation due.

[46 FR 7312, Jan. 23, 1981, as amended at 85 FR 68774, Dec. 16, 2019]
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§778.221 “Call-back” pay.

(a) General. Typically, “call-back” or “call-out” payments are made pursuant to agreement or established
practice and consist of a specified number of hours' pay at the applicable straight time or overtime rates
received by an employee on occasions when, after his scheduled hours of work have ended and without
prearrangement, he responds to a call from his employer to perform extra work. The amount by which
the specified number of hours' pay exceeds the compensation for hours actually worked is considered
as a payment that is not made for hours worked. As such, it may be excluded from the computation of
the employee's regular rate and cannot be credited toward statutory overtime compensation due the
employee. Payments that are prearranged, however, may not be excluded from the regular rate. For
example, if an employer retailer called in an employee to help clean up the store for 3 hours after an
unexpected roof leak, and then again 3 weeks later for 2 hours to cover for a coworker who left work for
a family emergency, payments for those instances would be without prearrangement and any call-back
pay that exceeded the amount the employee would receive for the hours worked would be excludable.
However, when payments under 88 778.221 and 778.222 are prearranged, they are compensation for
work. The key inquiry for determining prearrangement is whether the extra work was anticipated and
therefore reasonably could have been scheduled. For example, if an employer restaurant anticipates
needing extra servers for two hours during the busiest part of each Saturday evening and calls in
employees to meet that need instead of scheduling additional servers, that would be prearrangement
and any call-back pay would be included in the regular rate.

(b) Application illustrated. The application of the principles in paragraph (a) of this section to call-back
payments may be illustrated as follows: An employment agreement provides a minimum of 3 hours' pay
at time and one-half for any employee called back to work outside his scheduled hours. The employees
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covered by the agreement, who are entitled to overtime pay after 40 hours a week, normally work 8
hours each day, Monday through Friday, inclusive, in a workweek beginning on Monday, and are paid
overtime compensation at time and one-half for all hours worked in excess of 8 in any day or 40 in any
workweek. Assume that an employee covered by this agreement and paid at the rate of $12 an hour
works 1 hour overtime or a total of 9 hours on Monday, and works 8 hours each on Tuesday through
Friday, inclusive. After he has gone home on Friday evening, he is called back to perform an emergency
job. His hours worked on the call total 2 hours and he receives 3 hours' pay at time and one-half, or $54,
under the call-back provision, in addition to $480 for working his regular schedule and $18 for overtime
worked on Monday evening. In computing overtime compensation due this employee under the Act, the
43 actual hours (not 44) are counted as working time during the week. In addition to $516 pay at the $12
rate for all these hours, he has received under the agreement a premium of $6 for the 1 overtime hour
on Monday and of $12 for the 2 hours of overtime work on the call, plus an extra sum of $18 paid by
reason of the provision for minimum call-back pay. For purposes of the Act, the extra premiums paid for
actual hours of overtime work on Monday and on the Friday call (a total of $18) may be excluded as true
overtime premiums in computing his regular rate for the week and may be credited toward
compensation due under the Act, but the extra $18 received under the call-back provision is not
regarded as paid for hours worked; thus, it may be excluded from the regular rate, but it cannot be
credited toward overtime compensation due under the Act. The regular rate of the employee, therefore,
remains $12, and he has received an overtime premium of $6 an hour for 3 overtime hours of work. This
satisfies the requirements of section 7 of the Act. The same would be true, of course, if in the foregoing
example, the employee was called back outside his scheduled hours for the 2-hour emergency job on
another night of the week or on Saturday or Sunday, instead of on Friday night.

[84 FR 68774, Dec. 16, 2019]
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§778.222 Other payments similar to “call-back” pay.

The principles discussed in § 778.221 are also applied with respect to certain types of extra payments
which are similar to call-back pay. Payments are similar to call-back pay if they are extra payments,
including payments made pursuant to state or local scheduling laws, to compensate an employee for
working unanticipated or insufficiently scheduled hours or shifts. The extra payment, over and above the
employee's earnings for the hours actually worked at his applicable rate (straight time or overtime, as
the case may be), is considered as a payment that is not made for hours worked. Payments that are
prearranged, however, may not be excluded from the regular rate. Examples of payments similar to
excludable call-back pay include:

(a) Extra payments made to employees for failure to give the employee sufficient notice to report for
work on regular days of rest or during hours outside of his regular work schedule;

(b) Extra payments made solely because the employee has been called back to work before the
expiration of a specified number of hours between shifts or tours of duty, sometimes referred to as a
“rest period;”

(c) Pay mandated by state or local law for employees who are scheduled to work the end of one day's
shift and the start of the next day's shift with fewer than the legally required number of hours between
the shifts; and

(d) “Predictability pay” mandated by state or local law for employees who do not receive requisite notice
of a schedule change.
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[84 FR 68775, Dec. 16, 2019]
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§778.223 Pay for non-productive hours distinguished.

(a) Under the Act an employee must be compensated for all hours worked. As a general rule the term
“hours worked” will include:

(1) All time during which an employee is required to be on duty or to be on the employer's
premises or at a prescribed workplace; and

(2) All time during which an employee is suffered or permitted to work whether or not he is
required to do so.

(b) Thus, working time is not limited to the hours spent in active productive labor, but includes time given
by the employee to the employer even though part of the time may be spent in idleness. Some of the
hours spent by employees, under certain circumstances, in such activities as waiting for work, remaining
“on call’, traveling on the employer's business or to and from workplaces, and in meal periods and rest
periods are regarded as working time and some are not. The governing principles are discussed in part
785 of this chapter (interpretative bulletin on “hours worked”) and part 790 of this chapter (statement of
effect of Portal-to-Portal Act of 1947). To the extent that these hours are regarded as working time,
payment made as compensation for these hours obviously cannot be characterized as “payments not
for hours worked.” Such compensation is treated in the same manner as compensation for any other
working time and is, of course, included in the regular rate of pay. Where payment is ostensibly made as
compensation for such of these hours as are not regarded as working time under the Act, the payment
is nevertheless included in the regular rate of pay unless it qualifies for exclusion from the regular rate
as one of a type of “payments made for occasional periods when no work is performed due to failure of
the employer to provide sufficient work, or other similar cause” as discussed in § 778.218 or is
excludable on some other basis under section 7(e)(2). For example, an employment contract may
provide that employees who are assigned to take calls for specific periods will receive a payment of $5
for each 8-hour period during which they are “on call” in addition to pay at their regular (or overtime) rate
for hours actually spent in making calls. If the employees who are thus on call are not confined to their
homes or to any particular place, but may come and go as they please, provided that they leave word
where they may be reached, the hours spent “on call” are not considered as hours worked. Although the
payment received by such employees for such “on call” time is, therefore, not allocable to any specific
hours of work, it is clearly paid as compensation for performing a duty involved in the employee's job
and is not of a type excludable under section 7(e)(2). The payment must therefore be included in the
employee's regular rate in the same manner as any payment for services, such as an attendance bonus,
which is not related to any specific hours of work. The principle in this paragraph (b) also applies when
such “on call” pay is mandated by state or local law.

[84 FR 68775, Dec. 16, 2019]
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§778.224 “Other similar payments”.

(a) General. Sections 778.216 through 778.223 have enumerated and discussed the basic types of
payments for which exclusion from the regular rate is specifically provided under section 7(e)(2)
because they are not made as compensation for hours of work. Section 7(e)(2) also authorizes
exclusion from the regular rate of other similar payments to an employee which are not made as
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compensation for his hours of employment. Such payments do not depend on hours worked, services
rendered, job performance, or other criteria that depend on the quality or quantity of the employee's
work. Conditions not dependent on the quality or quality of work include a reasonable waiting period for
eligibility, the requirement to repay benefits as a remedy for employee misconduct, and limiting eligibility
on the basis of geographic location or job position. Since a variety of miscellaneous payments are paid
by an employer to an employee under peculiar circumstances, it was not considered feasible to attempt
to list them. They must, however, be “similar” in character to the payments specifically described in
section 7(e)(2). It is clear that the clause was not intended to permit the exclusion from the regular rate
of payments such as most bonuses or the furnishing of facilities like board and lodging which, though
not directly attributable to any particular hours of work are, nevertheless, clearly understood to be
compensation for services.

(b) Examples of other excludable payments. A few examples may serve to illustrate some of the
types of payments intended to be excluded as “other similar payments”.

(1) Sums paid to an employee for the rental of his truck or car.
(2) Loans or advances made by the employer to the employee.
(3) The cost to the employer of conveniences furnished to the employee such as:
(i) Parking spaces and parking benefits;
(i) Restrooms and lockers;
(iii) On-the-job medical care;
(iv) Treatment provided on-site from specialists such as chiropractors, massage
therapists, physical therapists, personal trainers, counselors, or Employee Assistance
Programs; or
(v) Gym access, gym memberships, fithess classes, and recreational facilities.
(4) The cost to the employer of providing wellness programs, such as health risk assessments,
biometric screenings, vaccination clinics (including annual flu vaccinations), nutrition classes,
weight loss programs, smoking cessation programs, stress reduction programs, exercise
programs, coaching to help employees meet health goals, financial wellness programs or

financial counseling, and mental health wellness programs.

(5) Discounts on employer-provided retail goods and services, and tuition benefits (whether paid
to an employee, an education provider, or a student loan program).

(6) Adoption assistance (including financial assistance, legal services, or information and referral
services).

[84 FR 68775, Dec. 16, 2019]
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Talent Fees in the Radio and Television Industry

§778.225 Talent fees excludable under regulations.

Section 7(e)(3) provides for the exclusion from the regular rate of “talent fees (as such talent fees are
defined and delimited by regulations of the Secretary) paid to performers, including announcers, on
radio and television programs.” Regulations defining “talent fees” have been issued as part 550 of this
chapter. Payments which accord with this definition are excluded from the regular rate.
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Subpart D—Special Problems
Change in the Beginning of the Workweek

§778.301 Overlapping when change of workweek is made.

As stated in 8 778.105, the beginning of the workweek may be changed for an employee or for a group
of employees if the change is intended to be permanent and is not designed to evade the overtime
requirements of the Act. A change in the workweek necessarily results in a situation in which one or
more hours or days fall in both the “old” workweek as previously constituted and the “new” workweek.
Thus, if the workweek in the plant commenced at 7 a.m. on Monday and it is now proposed to begin the
workweek at 7 a.m. on Sunday, the hours worked from 7 a.m. Sunday to 7 a.m. Monday will constitute
both the last hours of the old workweek and the first hours of the newly established workweek.
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§778.302 Computation of overtime due for overlapping workweeks.

(a) General rule. When the beginning of the workweek is changed, if the hours which fall within both
“old” and “new” workweeks as explained in 8 778.301 are hours in which the employee does no work,
his statutory compensation for each workweek is, of course, determinable in precisely the same manner
as it would be if no overlap existed. If, on the other hand, some of the employee's working time falls
within hours which are included in both workweeks, the Department of Labor, as an enforcement policy,
will assume that the overtime requirements of section 7 of the Act have been satisfied if computation is
made as follows:

(1) Assume first that the overlapping hours are to be counted as hours worked only in the “old”
workweek and not in the new; compute straight time and overtime compensation due for each of
the 2 workweeks on this basis and total the two sums.

(2) Assume now that the overlapping hours are to be counted as hours worked only in the new
workweek and not in the old, and complete the total computation accordingly.

(3) Pay the employee an amount not less than the greater of the amounts computed by methods
(1) and (2).

(b) Application of rule illustrated. Suppose that, in the example given in 8 778.301, the employee,
who receives $5 an hour and is subject to overtime pay after 40 hours a week, worked 5 hours on
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Sunday, March 7, 1965. Suppose also that his last “old” workweek commenced at 7 a.m. on Monday,
March 1, and he worked 40 hours March 1 through March 5 so that for the workweek ending March 7 he
would be owed straight time and overtime compensation for 45 hours. The proposal is to commence the
“‘new” workweek at 7 a.m. on March 7. If in the “new” workweek of Sunday, March 7, through Saturday,
March 13, the employee worked a total of 40 hours, including the 5 hours worked on Sunday, it is
obvious that the allocation of the Sunday hours to the old workweek will result in higher total
compensation to the employee for the 13-day period. He should, therefore, be paid $237.50 (40 x $5 + 5
x $7.50) for the period of March 1 through March 7, and $175 (35 x $5) for the period of March 8
through March 13.

(c) Nonstatutory obligations unaffected. The fact that this method of compensation is permissible
under the Fair Labor Standards Act when the beginning of the workweek is changed will not alter any
obligation the employer may have under his employment contract to pay a greater amount of overtime
compensation for the period in question.

[33 FR 986, Jan. 26, 1968, as amended at 46 FR 7314, Jan. 23, 1981]
1 Back to the top

Additional Pay for Past Period

§778.303 Retroactive pay increases.

Where a retroactive pay increase is awarded to employees as a result of collective bargaining or
otherwise, it operates to increase the regular rate of pay of the employees for the period of its
retroactivity. Thus, if an employee is awarded a retroactive increase of 10 cents per hour, he is owed,
under the Act, a retroactive increase of 15 cents for each overtime hour he has worked during the
period, no matter what the agreement of the parties may be. A retroactive pay increase in the form of a
lump sum for a particular period must be prorated back over the hours of the period to which it is
allocable to determine the resultant increases in the regular rate, in precisely the same manner as a
lump sum bonus. For a discussion of the method of allocating bonuses based on employment in a prior
period to the workweeks covered by the bonus payment, see 8§ 778.209.
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How Deductions Affect the Regular Rate

§778.304 Amounts deducted from cash wages—general.
(a) The word “deduction” is often loosely used to cover reductions in pay resulting from several causes:

(1) Deductions to cover the cost to the employer of furnishing “board, lodging or other facilities,”
within the meaning of section 3(m) of the Act.

(2) Deductions for other items such as tools and uniforms which are not regarded as “facilities.”

(3) Deductions authorized by the employee (such as union dues) or required by law (such as
taxes and garnishments).

(4) Reductions in a fixed salary paid for a fixed workweek in weeks in which the employee fails to
work the full schedule.
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(5) Deductions for disciplinary reasons.

(b) In general, where such deductions are made, the employee's “regular rate” is the same as it would
have been if the occasion for the deduction had not arisen. Also, as explained in part 531 of this
chapter, the requirements of the Act place certain limitations on the making of some of the above
deductions.

[33 FR 986, Jan. 26, 1968, as amended at 46 FR 7314, Jan. 23, 1981]
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§778.305 Computation where particular types of deductions are made.

The regular rate of pay of an employee whose earnings are subject to deductions of the types described
in paragraphs (a)(1), (2), and (3) of 8§ 778.304 is determined by dividing his total compensation (except
statutory exclusions) before deductions by the total hours worked in the workweek. (See also 88§
531.36-531.40 of this chapter.)
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§778.306 Salary reductions in short workweeks.

(a) The reductions in pay described in § 778.304(a)(4) are not, properly speaking, “deductions” at all. If
an employee is compensated at a fixed salary for a fixed workweek and if this salary is reduced by the
amount of the average hourly earnings for each hour lost by the employee in a short workweek, the
employee is, for all practical purposes, employed at an hourly rate of pay. This hourly rate is the quotient
of the fixed salary divided by the fixed number of hours it is intended to compensate. If an employee is
hired at a fixed salary of $200 for a 40-hour week, his hourly rate is $5. When he works only 36 hours he
is therefore entitled to $180. The employer makes a “deduction” of $20 from his salary to achieve this
result. The regular hourly rate is not altered.

(b) When an employee is paid a fixed salary for a workweek of variable hours (or a guarantee of pay
under the provisions of section 7(f) of the Act, as discussed in 88 778.402 through 778.414), the
understanding is that the salary or guarantee is due the employee in short workweeks as well as in
longer ones and “deductions” of this type are not made. Therefore, in cases where the understanding of
the parties is not clearly shown as to whether a fixed salary is intended to cover a fixed or a variable
workweek the practice of making “deductions” from the salary for hours not worked in short weeks will
be considered strong, if not conclusive, evidence that the salary covers a fixed workweek.

[33 FR 986, Jan. 26, 1968, as amended at 46 FR 7314, Jan. 23, 1981]
1 Back to the top

Lump Sum Attributed to Overtime

8§778.308 The overtime rate is an hourly rate.

(a) Section 7(a) of the Act requires the payment of overtime compensation for hours worked in excess of
the applicable maximum hours standard at a rate not less than one and one-half times the regular rate.
The overtime rate, like the regular rate, is a rate per hour. Where employees are paid on some basis
other than an hourly rate, the regular hourly rate is derived, as previously explained, by dividing the total
compensation (except statutory exclusions) by the total hours of work for which the payment is made.
To qualify as an overtime premium under section 7(e)(5), (6), or (7), the extra compensation for overtime
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hours must be paid pursuant to a premium rate which is likewise a rate per hour (subject to certain
statutory exceptions discussed in 88 778.400 through 778.421).

(b) To qualify under section 7(e)(5), the overtime rate must be greater than the regular rate, either a
fixed amount per hour or a multiple of the nonovertime rate, such as one and one-third, one and one-
half or two times that rate. To qualify under section 7(e) (6) or (7), the overtime rate may not be less
than one and one-half times the bonafide rate established in good faith for like work performed during
nonovertime hours. Thus, it may not be less than time and one-half but it may be more. It may be a
standard multiple greater than one and one-half (for example, double time); or it may be a fixed sum of
money per hour which is, as an arithmetical fact, at least one and one-half times the nonovertime rate
for example, if the nonovertime rate is $5 per hour, the overtime rate may not be less than $7.50 but
may be set at a higher arbitrary figure such as $8 per hour.

[33 FR 986, Jan. 26, 1968, as amended at 46 FR 7314, Jan. 23, 1981]
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8§778.309 Fixed sum for constant amount of overtime.

Where an employee works a regular fixed number of hours in excess of the statutory maximum each
workweek, it is, of course, proper to pay him, in addition to his compensation for nonovertime hours, a
fixed sum in any such week for his overtime work, determined by multiplying his overtime rate by the
number of overtime hours regularly worked.
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§778.310 Fixed sum for varying amounts of overtime.

A premium in the form of a lump sum which is paid for work performed during overtime hours without
regard to the number of overtime hours worked does not qualify as an overtime premium even though
the amount of money may be equal to or greater than the sum owed on a per hour basis. For example,
an agreement that provides for the payment of a flat sum of $75 to employees who work on Sunday
does not provide a premium which will qualify as an overtime premium, even though the employee's
straight time rate is $5 an hour and the employee always works less than 10 hours on Sunday. Likewise,
where an agreement provides for the payment for work on Sunday of either the flat sum of $75 or time
and one-half the employee's regular rate for all hours worked on Sunday, whichever is greater, the $75
guaranteed payment is not an overtime premium. The reason for this is clear. If the rule were otherwise,
an employer desiring to pay an employee a fixed salary regardless of the number of hours worked in
excess of the applicable maximum hours standard could merely label as overtime pay a fixed portion of
such salary sufficient to take care of compensation for the maximum number of hours that would be
worked. The Congressional purpose to effectuate a maximum hours standard by placing a penalty upon
the performance of excessive overtime work would thus be defeated. For this reason, where extra
compensation is paid in the form of a lump sum for work performed in overtime hours, it must be
included in the regular rate and may not be credited against statutory overtime compensation due.

[46 FR 7314, Jan. 23, 1981]
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§778.311 Flat rate for special job performed in overtime hours.

(a) Flat rate is not an overtime premium. The same reasoning applies where employees are paid a
flat rate for a special job performed during overtime hours, without regard to the time actually consumed
in performance. (This situation should be distinguished from “show-up” and “call-back” pay situations
discussed in 88 778.220 through 778.222 and from payment at a rate not less than one and one-half
times the applicable rate to pieceworkers for work performed during overtime hours, as discussed in 88
778.415 through 778.421). The total amount paid must be included in the regular rate; no part of the
amount may be credited toward statutory overtime compensation due.

(b) Application of rule illustrated. It may be helpful to give a specific example illustrating the result of
paying an employee on the basis under discussion.

(1) An employment agreement calls for the payment of $5 per hour for work during the hours
established in good faith as the basic workday or workweek; it provides for the payment of $7.50
per hour for work during hours outside the basic workday or workweek. It further provides that
employees doing a special task outside the basic workday or workweek shall receive 6 hours'
pay at the rate of $7.50 per hour (a total payment of $45) regardless of the time actually
consumed in performance. The applicable maximum hours standard is 40 hours in a workweek.

(2) Suppose an employee under such an agreement works the following schedule:

M T w T F S S

Hours within basic workday 8 8 7 8 8 0 0
Pay under contract $40 $40 $35 $40 $40 O 0
Hours outside basic workday 2 2! 1 0 0 4 0
Pay under contract $15 $45 $7.50 O 0 $30 O

! Hours spent in the performance of special work.

(3) To determine the regular rate, the total compensation (except statutory exclusions) must be
divided by the total number of hours worked. The only sums to be excluded in this situation are
the extra premiums provided by a premium rate (a rate per hour) for work outside the basic
workday and workweek, which qualify for exclusion under section 7(e)(7) of the Act, as
discussed in 8§ 778.204. The $15 paid on Monday, the $7.50 paid on Wednesday and the $30
paid on Saturday are paid pursuant to rates which qualify as premium rates under section 7(e)(7)
of the Act. The total extra compensation (over the straight time pay for these hours) provided by
these premium rates is $17.50. The sum of $17.50 should be subtracted from the total of
$292.50 due the employee under the employment agreement. No part of the $45 payment for
the special work performed on Tuesday qualifies for exclusion. The remaining $275 must thus be
divided by 48 hours to determine the regular rate—3$5.73 per hour. The employee is owed an
additional one-half this rate under the Act for each of 8 overtime hours worked—$22.92. The
extra compensation in the amount of $17.50 payable pursuant to contract premium rates which
qualify as overtime premiums may be credited toward the $22.92 owed as statutory overtime
premiums. No part of the $45 payment may be so credited. The employer must pay the
employee an additional $5.42 as statutory overtime pay—a total of $297.92 for the week.

[33 FR 986, Jan. 26, 1968, as amended at 46 FR 7315, Jan. 23, 1981]
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“Task” Basis of Payment

§778.312 Pay for task without regard to actual hours.

(a) Under some employment agreements employees are paid according to a job or task rate without
regard to the number of hours consumed in completing the task. Such agreements take various forms
but the two most usual forms are the following:

(1) It is determined (sometimes on the basis of a time study) that an employee (or group) should
complete a particular task in 8 hours. Upon the completion of the task the employee is credited
with 8 “hours” of work though in fact he may have worked more or less than 8 hours to complete
the task. At the end of the week an employee entitled to statutory overtime compensation for
work in excess of 40 hours is paid at an established hourly rate for the first 40 of the “hours” so
credited and at one and one-half times such rate for the “hours” so credited in excess of 40. The
number of “hours” credited to the employee bears no necessary relationship to the number of
hours actually worked. It may be greater or less. “Overtime” may be payable in some cases after
20 hours of work; in others only after 50 hours or any other number of hours.

(2) A similar task is set up and 8 hours' pay at the established rate is credited for the completion
of the task in 8 hours or less. If the employee fails to complete the task in 8 hours he is paid at
the established rate for each of the first 8 hours he actually worked. For work in excess of 8
hours or after the task is completed (whichever occurs first) he is paid one and one-half times the
established rate for each such hour worked. He is owed overtime compensation under the Act
for hours worked in the workweek in excess of 40 but is paid his weekly overtime compensation
at the premium rate for the hours in excess of 40 actual or “task” hours (or combination thereof)
for which he received pay at the established rate. “Overtime” pay under this plan may be due
after 20 hours of work, 25 or any other number up to 40.

(b) These employees are in actual fact compensated on a daily rate of pay basis. In plans of the first
type, the established hourly rate never controls the compensation which any employee actually
receives. Therefore, the established rate cannot be his regular rate. In plans of the second type the rate
is operative only for the slower employees who exceed the time allotted to complete the task; for them it
operates in a manner similar to a minimum hourly guarantee for piece workers, as discussed in §
778.111. On such days as it is operative it is a genuine rate; at other times it is not.

(c) Since the premium rates (at one and one-half times the established hourly rate) are payable under
both plans for hours worked within the basic or normal workday (if one is established) and without
regard to whether the hours are or are not in excess of 8 per day or 40 per week, they cannot qualify as
overtime premiums under section 7(e) (5), (6), or (7) of the Act. They must therefore be included in the
regular rate and no part of them may be credited against statutory overtime compensation due. Under
plans of the second type, however, where the pay of an employee on a given day is actually controlled
by the established hourly rate (because he fails to complete the task in the 8-hour period) and he is paid
at one and one-half times the established rate for hours in excess of 8 hours actually worked, the
premium rate paid on that day will qualify as an overtime premium under section 7(e)(5).
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§778.313 Computing overtime pay under the Act for employees compensated on task
basis.

(a) An example of the operation of a plan of the second type discussed in § 778.312 may serve to
illustrate the effects on statutory overtime computations of payment on a task basis. Assume the
following facts: The employment agreement establishes a basic hourly rate of $5 per hour, provides for
the payment of $7.50 per hour for overtime work (in excess of the basic workday or workweek) and
defines the basic workday as 8 hours, and the basic workweek as 40 hours, Monday through Friday. It
further provides that the assembling of a machine constitutes a day's work. An employee who completes
the assembling job in less than 8 hours will be paid 8 hours' pay at the established rate of $5 per hour
and will receive pay at the “overtime” rate for hours worked after the completion of the task. An
employee works the following hours in a particular week:

M T W T F S S
Hours spent on task 6 7 7 9 812 6 0
Day's pay under contract $40 $40 $40 $40 340 $60 O
Additional hours 2 0 2 0 12 0 0
Additional pay under contract  $15 0 $15 $7.50 $7.50 O 0

(b) In the example in paragraph (a) of this section the employee has actually worked a total of 48 hours
and is owed under the contract a total of $305 for the week. The only sums which can be excluded as
overtime premiums from this total before the regular rate is determined are the extra $2.50 payments for
the extra hour on Thursday and Friday made because of work actually in excess of 8 hours. The
payment of the other premium rates under the contract is either without regard to whether or not the
hours they compensated were in excess of a bona fide daily or weekly standard or without regard to the
number of overtime hours worked. Thus only the sum of $5 is excluded from the total. The remaining
$300 is divided by 48 hours to determine the regular rate—$6.25 per hour. One-half this rate is due
under the Act as extra compensation for each of the 8 overtime hours—$25. The $5 payment under the
contract for actual excess hours may be credited and the balance—$20—is owed in addition to the $305
due under the contract.

[46 FR 7315, Jan. 23, 1981]
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§778.314 Special situations.

There may be special situations in which the facts demonstrate that the hours for which contract
overtime compensation is paid to employees working on a “task” or “stint” basis actually qualify as
overtime hours under section 7(e)(5), (6), or (7). Where this is true, payment of one and one-half times
an agreed hourly rate for “task” or “stint” work may be equivalent to payment pursuant to agreement of
one and one-half time a piece rate. The alternative methods of overtime pay computation permitted by
section 7(g)(1) or (2), as explained in 88 778.415 through 778.421 may be applicable in such a case.
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Effect of Failure To Count or Pay for Certain Working Hours

§778.315 Payment for all hours worked in overtime workweek is required.

In determining the number of hours for which overtime compensation is due, all hours worked (see §
778.223) by an employee for an employer in a particular workweek must be counted. Overtime
compensation, at a rate not less than one and one-half times the regular rate of pay, must be paid for
each hour worked in the workweek in excess of the applicable maximum hours standard. This extra
compensation for the excess hours of overtime work under the Act cannot be said to have been paid to
an employee unless all the straight time compensation due him for the nonovertime hours under his
contract (express or implied) or under any applicable statute has been paid.
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§778.318 Productive and nonproductive hours of work.

(a) Failure to pay for nonproductive time worked. Some agreements provide for payment only for the
hours spent in productive work; the work hours spent in waiting time, time spent in travel on the
employer's behalf or similar nonproductive time are not made compensable and in some cases are
neither counted nor compensated. Payment pursuant to such an agreement will not comply with the Act;
such nonproductive working hours must be counted and paid for.

(b) Compensation payable for nonproductive hours worked. The parties may agree to compensate
nonproductive hours worked at a rate (at least the minimum) which is lower than the rate applicable to
productive work. In such a case, the regular rate is the weighted average of the two rates, as discussed
in 8 778.115 and the employee whose maximum hours standard is 40 hours is owed compensation at
his regular rate for all of the first 40 hours and at a rate not less than one and one-half times this rate for
all hours in excess of 40. (See § 778.415 for the alternative method of computing overtime pay on the
applicable rate.) In the absence of any agreement setting a different rate for nonproductive hours, the
employee would be owed compensation at the regular hourly rate set for productive work for all hours
up to 40 and at a rate at least one and one-half times that rate for hours in excess of 40.

(c) Compensation attributable to both productive and nonproductive hours. The situation
described in paragraph (a) of this section is to be distinguished from one in which such nonproductive
hours are properly counted as working time but no special hourly rate is assigned to such hours
because it is understood by the parties that the other compensation received by the employee is
intended to cover pay for such hours. For example, while it is not proper for an employer to agree with
his pieceworkers that the hours spent in down-time (waiting for work) will not be paid for or will be
neither paid for nor counted, it is permissible for the parties to agree that the pay the employees will
earn at piece rates is intended to compensate them for all hours worked, the productive as well as the
nonproductive hours. If this is the agreement of the parties, the regular rate of the pieceworker will be
the rate determined by dividing the total piecework earnings by the total hours worked (both productive
and nonproductive) in the workweek. Extra compensation (one-half the rate as so determined) would, of
course, be due for each hour worked in excess of the applicable maximum hours standard.
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Effect of Paying for But Not Counting Certain Hours

§778.319 Paying for but not counting hours worked.

In some contracts provision is made for payment for certain hours, which constitute working time under
the Act, coupled with a provision that these hours will not be counted as working time. Such a provision
is a nullity. If the hours in question are hours worked, they must be counted as such in determining
whether more than the applicable maximum hours have been worked in the workweek. If more hours
have been worked, the employee must be paid overtime compensation at not less than one and one-
half times his regular rate for all overtime hours. A provision that certain hours will be compensated only
at straight time rates is likewise invalid. If the hours are actually hours worked in excess of the
applicable maximum hours standard, extra half-time compensation will be due regardless of any
agreement to the contrary.
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§778.320 Hours that would not be hours worked if not paid for.

In some cases an agreement or established practice provides for compensation for hours spent in
certain types of activities which would not be regarded as working time under the Act if no compensation
were provided. Preliminary and postliminary activities and time spent in eating meals between working
hours fall in this category. Compensation for such hours does not convert them into hours worked
unless it appears from all the pertinent facts that the parties have treated such time as hours worked.
Except for certain activity governed by the Portal-to-Portal Act (see paragraph (b) of this section), the
agreement or established practice of the parties will be respected, if reasonable.

(a) Time treated as hours worked. Where the parties have reasonably agreed to include as hours
worked time devoted to activities of the type described in the introductory text of this section, payments
for such hours will not have the mathematical effect of increasing or decreasing the regular rate of an
employee if the hours are compensated at the same rate as other working hours. The requirements of
section 7(a) of the Act will be considered to be met where overtime compensation at one and one-half
times such rate is paid for the hours so compensated in the workweek which are in excess of the
statutory maximum.

(b) Time not treated as hours worked. Under the principles set forth in § 778.319, where the
payments are made for time spent in an activity which, if compensable under contract, custom, or
practice, is required to be counted as hours worked under the Act by virtue of section 4 of the Portal-to-
Portal Act of 1947 (see parts 785 and 790 of this chapter), no agreement by the parties to exclude such
compensable time from hours worked would be valid. On the other hand, in the case of time spent in an
activity which would not be hours worked under the Act if not compensated and would not become
hours worked under the Portal-to-Portal Act even if made compensable by contract, custom, or practice,
such time will not be counted as hours worked unless agreement or established practice indicates that
the parties have treated the time as hours worked. Such time includes bona fide meal periods, see §
785.19. Unless it appears from all the pertinent facts that the parties have treated such activities as
hours worked, payments for such time will be regarded as qualifying for exclusion from the regular rate
under the provisions of section 7(e)(2), as explained in 88 778.216 through 778.224. The payments for
such hours cannot, of course, qualify as overtime premiums creditable toward overtime compensation
under section 7(h) of the Act.

[84 FR 68776, Dec. 16, 2019]
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Reduction in Workweek Schedule With No Change in Pay

§778.321 Decrease in hours without decreasing pay—general.

Since the regular rate of pay is the average hourly rate at which an employee is actually employed, and
since this rate is determined by dividing his total remuneration for employment (except statutory
exclusions) for a given workweek by the total hours worked in that workweek for which such
remuneration was paid, it necessarily follows that if the schedule of hours is reduced while the pay
remains the same, the regular rate has been increased.
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§778.322 Reducing the fixed workweek for which a salary is paid.

If an employee whose maximum hours standard is 40 hours was hired at a salary of $200 for a fixed
workweek of 40 hours, his regular rate at the time of hiring was $5 per hour. If his workweek is later
reduced to a fixed workweek of 35 hours while his salary remains the same, it is the fact that it now
takes him only 35 hours to earn $200, so that he earns his salary at the average rate of $5.71 per hour.
His regular rate thus becomes $5.71 per hour; it is no longer $5 an hour. Overtime pay is due under the
Act only for hours worked in excess of 40, not 35, but if the understanding of the parties is that the
salary of $200 now covers 35 hours of work and no more, the employee would be owed $5.71 per hour
under his employment contract for each hour worked between 35 and 40. He would be owed not less
than one and one-half times $5.71 ($8.57) per hour, under the statute, for each hour worked in excess
of 40 in the workweek. In weeks in which no overtime is worked only the provisions of section 6 of the
Act, requiring the payment of not less than the applicable minimum wage for each hour worked, apply so
that the employee's right to receive $5.71 per hour is enforceable only under his contract. However, in
overtime weeks the Administrator has the duty to insure the payment of at least one and one-half times
the employee's regular rate of pay for hours worked in excess of 40 and this overtime compensation
cannot be said to have been paid until all straight time compensation due the employee under the
statute or his employment contract has been paid. Thus if the employee works 41 hours in a particular
week, he is owed his salary for 35 hours—$200, 5 hours' pay at $5.71 per hour for the 5 hours between
35 and 40—$28.55, and 1 hour's pay at $8.57 for the 1 hour in excess of 40—$8.57, or a total of
$237.12 for the week.

[46 FR 7316, Jan. 23, 1981]
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§778.323 Effect if salary is for variable workweek.

The discussion in the prior section sets forth one result of reducing the workweek from 40 to 35 hours. It
is not either the necessary result or the only possible result. As in all cases of employees hired on a
salary basis, the regular rate depends in part on the agreement of the parties as to what the salary is
intended to compensate. In reducing the customary workweek schedule to 35 hours the parties may
agree to change the basis of the employment arrangement by providing that the salary which formerly
covered a fixed workweek of 40 hours now covers a variable workweek up to 40 hours. If this is the new
agreement, the employee receives $200 for workweeks of varying lengths, such as 35, 36, 38, or 40
hours. His rate thus varies from week to week, but in weeks of 40 hours or over, it is $5 per hour (since
the agreement of the parties is that the salary covers up to 40 hours and no more) and his overtime rate,
for hours in excess of 40, thus remains $7.50 per hour. Such a salary arrangement presumably
contemplates that the salary will be paid in full for any workweek of 40 hours or less. The employee
would thus be entitled to his full salary if he worked only 25 or 30 hours. No deductions for hours not
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worked in short workweeks would be made. (For a discussion of the effect of deductions on the regular
rate, see 88 778.304 to 778.307.)

[46 FR 7316, Jan. 23, 1981; 46 FR 33516, June 30, 1981]
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§778.324 Effect on hourly rate employees.

A similar situation is presented where employees have been hired at an hourly rate of pay and have
customarily worked a fixed workweek. If the workweek is reduced from 40 to 35 hours without reduction
in total pay, the average hourly rate is thereby increased as in 8 778.322. If the reduction in work
schedule is accompanied by a new agreement altering the mode of compensation from an hourly rate
basis to a fixed salary for a variable workweek up to 40 hours, the results described in § 778.323 follow.
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§778.325 Effect on salary covering more than 40 hours’ pay.

The same reasoning applies to salary covering straight time pay for a longer workweek. If an employee
whose maximum hours standard is 40 hours was hired at a fixed salary of $275 for 55 hours of work, he
was entitled to a statutory overtime premium for the 15 hours in excess of 40 at the rate of $2.50 per
hour (half-time) in addition to his salary, and to statutory overtime pay of $7.50 per hour (time and one-
half) for any hours worked in excess of 55. If the scheduled workweek is later reduced to 50 hours, with
the understanding between the parties that the salary will be paid as the employee's nonovertime
compensation for each workweek of 55 hours or less, his regular rate in any overtime week of 55 hours
or less is determined by dividing the salary by the number of hours worked to earn it in that particular
week, and additional half-time, based on that rate, is due for each hour in excess of 40. In weeks of 55
hours or more, his regular rate remains $5 per hour and he is due, in addition to his salary, extra
compensation of $2.50 for each hour over 40 but not over 55 and full time and one-half, or $7.50, for
each hour worked in excess of 55. If, however, the understanding of the parties is that the salary now
covers a fixed workweek of 50 hours, his regular rate is $5.50 per hour in all weeks. This assumes that
when an employee works less than 50 hours in a particular week, deductions are made at a rate of
$5.50 per hour for the hours not worked.

[46 FR 7316, Jan. 23, 1981]
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8§778.326 Reduction of regular overtime workweek without reduction of take-home pay.

The reasoning applied in the foregoing sections does not, of course, apply to a situation in which the
former earnings at both straight time and overtime are paid to the employee for the reduced workweek.
Suppose an employee was hired at an hourly rate of $5 an hour and regularly worked 50 hours, earning
$275 as his total straight time and overtime compensation, and the parties now agree to reduce the
workweek to 45 hours without any reduction in take-home pay. The parties in such a situation may
agree to an increase in the hourly rate from $5 per hour to $6 so that for a workweek of 45 hours (the
reduced schedule) the employee's straight time and overtime earnings will be $285. The parties cannot,
however, agree that the employee is to receive exactly $285 as total compensation (including overtime
pay) for a workweek varying, for example, up to 50 hours, unless he does so pursuant to contracts
specifically permitted in section 7(f) of the Act, as discussed in 88 778.402 through 778.414. An
employer cannot otherwise discharge his statutory obligation to pay overtime compensation to an
employee who does not work the same fixed hours each week by paying a fixed amount purporting to
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cover both straight time and overtime compensation for an “agreed” number of hours. To permit such a
practice without proper statutory safeguards would result in sanctioning the circumvention of the
provisions of the Act which require that an employee who works more than 40 hours in any workweek
be compensated, in accordance with express congressional intent, at a rate not less than one and one-
half times his regular rate of pay for the burden of working long hours. In arrangements of this type, no
additional financial pressure would fall upon the employer and no additional compensation would be due
to the employee under such a plan until the workweek exceeded 50 hours.

[46 FR 7316, Jan. 23, 1981]
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§778.327 Temporary or sporadic reduction in schedule.

(a) The problem of reduction in the workweek is somewhat different where a temporary reduction is
involved. Reductions for the period of a dead or slow season follow the rules announced above.
However, reduction on a more temporary or sporadic basis presents a different problem. It is obvious
that as a matter of simple arithmetic an employer might adopt a series of different rates for the same
work, varying inversely with the number of overtime hours worked in such a way that the employee
would earn no more than his straight time rate no matter how many hours he worked. If he set the rate
at $6 per hour for all workweeks in which the employee worked 40 hours or less, approximately $5.93
per hour for workweeks of 41 hours, approximately $5.86 for workweeks of 42 hours, approximately
$5.45 for workweeks of 50 hours, and so on, the employee would always receive (for straight time and
overtime at these “rates”) $6 an hour regardless of the number of overtime hours worked. This is an
obvious bookkeeping device designed to avoid the payment of overtime compensation and is not in
accord with the law. See Walling v. Green Head Bit & Supply Co., 138 F. 2d 453. The regular rate of pay
of this employee for overtime purposes is, obviously, the rate he earns in the normal nonovertime
week—in this case, $6 per hour.

(b) The situation is different in degree but not in principle where employees who have been at a bona
fide $6 rate usually working 50 hours and taking home $330 as total straight time and overtime pay for
the week are, during occasional weeks, cut back to 42 hours. If the employer raises their rate to $7.65
for such weeks so that their total compensation is $328.95 for a 42-hour week the question may properly
be asked, when they return to the 50—hour week, whether the $6 rate is really their regular rate. Are they
putting in 8 additional hours of work for that extra $1.05 or is their “regular” rate really now $7.65 an hour
since this is what they earn in the short workweek? It seems clear that where different rates are paid
from week to week for the same work and where the difference is justified by no factor other than the
number of hours worked by the individual employee—the longer he works the lower the rate—the device
is evasive and the rate actually paid in the shorter or nonovertime week is his regular rate for overtime
purposes in all weeks.

[46 FR 7317, Jan. 23, 1981; 46 FR 33516, June 30, 1981]
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§778.328 Plan for gradual permanent reduction in schedule.

In some cases, pursuant to a definite plan for the permanent reduction of the normal scheduled
workweek from say, 48 hours to 40 hours, an agreement is entered into with a view to lessening the
shock caused by the expected reduction in take-home wages. The agreement may provide for a rising
scale of rates as the workweek is gradually reduced. The varying rates established by such agreement
will be recognized as bona fide in the weeks in which they are respectively operative provided that (a)
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the plan is bona fide and there is no effort made to evade the overtime requirements of the Act; (b) there
is a clear downward trend in the duration of the workweek throughout the period of the plan even though
fluctuations from week-to-week may not be constantly downward; and (c) the various rates are operative
for substantial periods under the plan and do not vary from week-to-week in accordance with the
number of hours which any particular employee or group happens to work.
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§778.329 Alternating workweeks of different fixed lengths.

In some cases an employee is hired on a salary basis with the understanding that his weekly salary is
intended to cover the fixed schedule of hours (and no more) and that this fixed schedule provides for
alternating workweeks of different fixed lengths. For example, many offices operate with half staff on
Saturdays and, in consequence, employees are hired at a fixed salary covering a fixed working
schedule of 7 hours a day Monday through Friday and 5 hours on alternate Saturdays. The parties
agree that extra compensation is to be paid for all hours worked in excess of the schedule in either week
at the base rate for hours between 35 and 40 in the short week and at time and one-half such rate for
hours in excess of 40 in all weeks. Such an arrangement results in the employee's working at two
different rates of pay—one thirty-fifth of the salary in short workweeks and one-fourtieth of the salary in
the longer weeks. If the provisions of such a contract are followed, if the nonovertime hours are
compensated in full at the applicable regular rate in each week and overtime compensation is properly
computed for hours in excess of 40 at time and one-half the rate applicable in the particular workweek,
the overtime requirements of the Fair Labor Standards Act will be met. While this situation bears some
resemblance to the one discussed in § 778.327 there is this significant difference; the arrangement is
permanent, the length of the respective workweeks and the rates for such weeks are fixed on a
permanent-schedule basis far in advance and are therefore not subject to the control of the employer
and do not vary with the fluctuations in business. In an arrangement of this kind, if the employer required
the employee to work on Saturday in a week in which he was scheduled for work only on the Monday
through Friday schedule, he would be paid at his regular rate for all the Saturday hours in addition to his
salary.
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Prizes as Bonuses

§778.330 Prizes or contest awards generally.

All compensation (except statutory exclusions) paid by or on behalf of an employer to an employee as
remuneration for employment must be included in the regular rate, whether paid in the form of cash or
otherwise. Prizes are therefore included in the regular rate if they are paid to an employee as
remuneration for employment. If therefore it is asserted that a particular prize is not to be included in the
regular rate, it must be shown either that the prize was not paid to the employee for employment, or that
it is not a thing of value which is part of wages.
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§778.331 Awards for performance on the job.

Where a prize is awarded for the quality, quantity or efficiency of work done by the employee during his
customary working hours at his normal assigned tasks (whether on the employer's premises or
elsewhere) it is obviously paid as additional remuneration for employment. Thus prizes paid for
cooperation, courtesy, efficiency, highest production, best attendance, best quality of work, greatest
number of overtime hours worked, etc., are part of the regular rate of pay. If the prize is paid in cash, the
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amount paid must be allocated (for the method of allocation see § 778.209) over the period during which
it was earned to determine the resultant increase in the average hourly rate for each week of the period.
If the prize is merchandise, the cost to the employer is the sum which must be allocated. Where the
prize is either cash or merchandise, with the choice left the employee, the amount to be allocated is the
amount (or the cost) of the actual prize he accepts.
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§778.332 Awards for activities not normally part of employee’s job.

(a) Where the prize is awarded for activities outside the customary working hours of the employee,
beyond the scope of his customary duties or away from the employer's premises, the question of
whether the compensation is remuneration for employment will depend on such factors as the amount of
time, if any, spent by the employee in competing, the relationship between the contest activities and the
usual work of the employee, whether the competition involves work usually performed by other
employees for employers, whether an employee is specifically urged to participate or led to believe that
he will not merit promotion or advancement unless he participates.

(b) By way of example, a prize paid for work performed in obtaining new business for an employer would
be regarded as remuneration for employment. Although the duties of the employees who participate in
the contest may not normally encompass this type of work, it is work of a kind normally performed by
salesmen for their employers, and the time spent by the employee in competing for such a prize
(whether successfully or not) is working time and must be counted as such in determining overtime
compensation due under the Act. On the other hand a prize or bonus paid to an employee when a sale
is made by the company's sales representative to a person whom he recommended as a good sales
prospect would not be regarded as compensation for services if in fact the prize-winner performed no
work in securing the name of the sales prospect and spent no time on the matter for the company in any
way.
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8§778.333 Suggestion system awards.

The guestion has been raised whether awards made to employees for suggestions submitted under a
suggestion system plan are to be regarded as part of the regular rate. There is no hard and fast rule on
this point as the term “suggestion system” has been used to describe a variety of widely differing plans.
It may be generally stated, however, that prizes paid pursuant to a bona fide suggestion system plan
may be excluded from the regular rate at least in situations where it is the fact that:

(a) The amount of the prize has no relation to the earnings of the employee at his job but is rather
geared to the value to the company of the suggestion which is submitted; and

(b) The prize represents a bona fide award for a suggestion which is the result of additional effort or
ingenuity unrelated to and outside the scope of the usual and customary duties of any employee of the
class eligible to participate and the prize is not used as a substitute for wages; and

(c) No employee is required or specifically urged to participate in the suggestion system plan or led to
believe that he will not merit promotion or advancement (or retention of his existing job) unless he
submits suggestions; and

(d) The invitation to employees to submit suggestions is general in nature and no specific assignment is
outlined to employees (either as individuals or as a group) to work on or develop; and
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(e) There is no time limit during which suggestions must be submitted; and

(f) The employer has, prior to the submission of the suggestion by an employee, no notice or knowledge
of the fact that an employee is working on the preparation of a suggestion under circumstances
indicating that the company approved the task and the schedule of work undertaken by the employee.
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Subpart E—Exceptions From the Regular Rate Principles
Computing Overtime Pay on an “Established” Rate
§778.400 The provisions of section 7(g)(3) of the Act.
Section 7(g)(3) of the Act provides the following exception from the provisions of section 7(a):

(g9) No employer shall be deemed to have violated subsection (a) by employing any employee for a
workweek in excess of the maximum workweek applicable to such employee under such subsection if,
pursuant to an agreement or understanding arrived at between the employer and the employee before
performance of the work, the amount paid to the employee for the number of hours worked by him in
such workweek in excess of the maximum workweek applicable to such employee under such
subsection:

(3) is computed at a rate not less than one and one-half times the rate established by such agreement
or understanding as the basic rate to be used in computing overtime compensation thereunder:
Provided, That the rate so established shall be authorized by regulation by the Secretary of Labor as
being substantially equivalent to the average hourly earnings of the employee, exclusive of overtime
premiums, in the particular work over a representative period of time; and if (1) the employee's average
hourly earnings for the workweek exclusive of payments described in paragraphs (1) through (7) of
subsection (e) are not less than the minimum hourly rate required by applicable law, and (ii) extra
overtime compensation is properly computed and paid on other forms of additional pay required to be
included in computing the regular rate.
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8778.401 Regulations issued under section 7(g)(3).

Regulations issued pursuant to section 7(g) (3) of the Act are published as Part 548 of this chapter.
Payments made in conformance with these regulations satisfy the overtime pay requirements of the Act.
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Guaranteed Compensation Which Includes Overtime Pay

§778.402 The statutory exception provided by section 7(f) of the Act.
Section 7(f) of the Act provides the following exception from the provisions of section 7(a):

(f) No employer shall be deemed to have violated subsection (a) by employing any employee for a
workweek in excess of the maximum workweek applicable to such employee under subsection (a) if
such employee is employed pursuant to a bona fide individual contract, or pursuant to an agreement
made as a result of collective bargaining by representatives of employees, if the duties of such
employee necessitate irregular hours of work, and the contract or agreement (1) specifies a regular rate
of pay of not less than the minimum hourly rate provided in subsection (a) or (b) of section 6 (whichever
may be applicable) and compensation at not less than one and one-half times such rate for all hours
worked in excess of such maximum workweek, and (2) provides a weekly guaranty of pay for not more
than 60 hours based on the rates so specified.
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§778.403 Constant pay for varying workweeks including overtime is not permitted except
as specified in section 7(f).

Section 7(f) is the only provision of the Act which allows an employer to pay the same total
compensation each week to an employee who works overtime and whose hours of work vary from week
to week. (See in this connection the discussion in 88 778.207, 778.321-778.329, and 778.308—
778.315.) Unless the pay arrangements in a particular situation meet the requirements of section 7(f) as
set forth, all the compensation received by the employee under a guaranteed pay plan is included in his
regular rate and no part of such guaranteed pay may be credited toward overtime compensation due
under the Act. Section 7(f) is an exemption from the overtime provisions of the Act. No employer will be
exempt from the duty of computing overtime compensation for an employee under section 7(a) unless
the employee is paid pursuant to a plan which actually meets all the requirements of the exemption.
These requirements will be discussed separately in the ensuing sections.

1 Back to the top

§778.404 Purposes of exemption.

The exception to the requirements of section 7(a) provided by section 7(f) of the Act is designed to
provide a means whereby the employer of an employee whose duties necessitate irregular hours of
work and whose total wages if computed solely on an hourly rate basis would of necessity vary widely
from week to week, may guarantee the payment, week-in, week-out, of at least a fixed amount based on
his regular hourly rate. Section 7(f) was proposed and enacted in 1949 with the stated purpose of giving
express statutory validity, subject to prescribed limitations, to a judicial “gloss on the Act” by which an
exception to the usual rule as to the actual regular rate had been recognized by a closely divided
Supreme Court as permissible with respect to employment in such situations under so-called “Belo”
contracts. See McComb v. Utica Knitting Co., 164 F. 2d 670, rehearing denied 164 F. 2d 678 (C.A. 2);
Walling v. A. H. Belo Co., 316 U.S. 624; Walling v. Halliburton Oil Well Cementing Co., 331 U.S. 17; 95
Cong. Rec. 11893, 12365, 14938, A2396, A5233, A5476. Such a contract affords to the employee the
security of a regular weekly income and benefits the employer by enabling him to anticipate and control
in advance at least some part of his labor costs. A guaranteed wage plan also provides a means of
limiting overtime computation costs so that wide leeway is provided for working employees overtime
without increasing the cost to the employer, which he would otherwise incur under the Act for working
employees in excess of the statutory maximum hours standard. Recognizing both the inherent
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advantages and disadvantages of guaranteed wage plans, when viewed in this light, Congress sought
to strike a balance between them which would, on the one hand, provide a feasible method of
guaranteeing pay to employees who needed this protection without, on the other hand, nullifying the
overtime requirements of the Act. The provisions of section 7(f) set forth the conditions under which, in
the view of Congress, this may be done. Plans which do not meet these conditions were not thought to
provide sufficient advantage to the employee to justify Congress in relieving employers of the overtime
liability section 7(a).
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§778.405 What types of employees are affected.

The type of employment agreement permitted under section 7(f) can be made only with (or by his
representatives on behalf of) an employee whose “duties * * * necessitate irregular hours of work.” It is
clear that no contract made with an employee who works a regularly scheduled workweek or whose
schedule involves alternating fixed workweeks will qualify under this subsection. Even if an employee
does in fact work a variable workweek, the question must still be asked whether his duties necessitate
irregular hours of work. The subsection is not designed to apply in a situation where the hours of work
vary from week to week at the discretion of the employer or the employee, nor to a situation where the
employee works an irregular number of hours according to a predetermined schedule. The nature of the
employee's duties must be such that neither he nor his employer can either control or anticipate with any
degree of certainty the number of hours he must work from week to week. Furthermore, for the reasons
set forth in 8 778.406, his duties must necessitate significant variations in weekly hours of work both
below and above the statutory weekly limit on nonovertime hours. Some examples of the types of
employees whose duties may necessitate irregular hours of work would be outside buyers, on-call
servicemen, insurance adjusters, newspaper reporters and photographers, propmen, script girls and
others engaged in similar work in the motion picture industry, firefighters, troubleshooters and the like.
There are some employees in these groups whose hours of work are conditioned by factors beyond the
control of their employer or themselves. However, the mere fact that an employee is engaged in one of
the jobs just listed, for example, does not mean that his duties necessitate irregular hours. It is always a
question of fact whether the particular employee's duties do or do not necessitate irregular hours. Many
employees not listed here may qualify. Although office employees would not ordinarily qualify, some
office employees whose duties compel them to work variable hours could also be in this category. For
example, the confidential secretary of a top executive whose hours of work are irregular and
unpredictable might also be compelled by the nature of her duties to work variable and unpredictable
hours. This would not ordinarily be true of a stenographer or file clerk, nor would an employee who only
rarely or in emergencies is called upon to work outside a regular schedule qualify for this exemption.
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§778.406 Nonovertime hours as well as overtime hours must be irregular if section 7(f) is
to apply.

Any employment in which the employee's hours fluctuate only in the overtime range above the
maximum workweek prescribed by the statute lacks the irregularity of hours for which the Supreme
Court found the so-called “Belo” contracts appropriate and so fails to meet the requirements of section
7(f) which were designed to validate, subject to express statutory limitations, contracts of a like kind in
situations of the type considered by the Court (see § 778.404). Nothing in the legislative history of
section 7(f) suggests any intent to suspend the normal application of the general overtime provisions of
section 7(a) in situations where the weekly hours of an employee fluctuate only when overtime work in
excess of the prescribed maximum weekly hours is performed. Section 7(a) was specifically designed to
deal with such a situation by making such regular resort to overtime more costly to the employer and
thus providing an inducement to spread the work rather than to impose additional overtime work on
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employees regularly employed for a workweek of the maximum statutory length. The “security of a
regular weekly income” which the Supreme Court viewed as an important feature of the “Belo” wage
plan militating against a holding that the contracts were invalid under the Act is, of course, already
provided to employees who regularly work at least the maximum number of hours permitted without
overtime pay under section 7(a). Their situation is not comparable in this respect to employees whose
duties cause their weekly hours to fluctuate in such a way that some workweeks are short and others
long and they cannot, without some guarantee, know in advance whether in a particular workweek they
will be entitled to pay for the regular number of hours of nonovertime work contemplated by section 7(a).
It is such employees whose duties necessitate “irregular hours” within the meaning of section 7(f) and
whose “security of a regular weekly income” can be assured by a guarantee under that section which
will serve to increase their hourly earnings in short workweeks under the statutory maximum hours. It is
this benefit to the employee that the Supreme Court viewed, in effect, as a quid pro quo which could
serve to balance a relaxation of the statutory requirement, applicable in other cases, that any overtime
work should cost the employer 50 percent more per hour. In the enactment of section 7(f), as in the
enactment of section 7(b) (1) and (2), the benefits that might inure to employees from a balancing of
long workweeks against short workweeks under prescribed safeguards would seem to be the reason
most likely to have influenced the legislators to provide express exemptions from the strict application of
section 7(a). Consequently, where the fluctuations in an employee's hours of work resulting from his
duties involve only overtime hours worked in excess of the statutory maximum hours, the hours are not
“irregular” within the purport of section 7(f) and a payment plan lacking this factor does not qualify for the
exemption. (See Goldberg v. Winn-Dixie Stores (S.D. Fla.), 15 WH Cases 641; Wirtz v. Midland Finance
Co. (N.D. Ga.), 16 WH Cases 141; Trager v. J. E. Plastics Mfg. Co. (S.D.N.Y.), 13 WH Cases 621;
McComb v. Utica Knitting Co., 164 F. 2d 670; Foremost Dairies v. Wirtz, 381 F. 2d 653 (C.A. 5).)
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8778.407 The nature of the section 7(f) contract.

Payment must be made “pursuant to a bona fide individual contract or pursuant to an agreement made
as a result of collective bargaining by representatives of employees.” It cannot be a onesided affair
determinable only by examination of the employer's books. The employee must not only be aware of but
must have agreed to the method of compensation in advance of performing the work. Collective
bargaining agreements in general are formal agreements which have been reduced to writing, but an
individual employment contract may be either oral or written. While there is no requirement in section
7(f) that the agreement or contract be in writing, it is certainly desirable to reduce the agreement to
writing, since a contract of this character is rather complicated and proof both of its existence and of its
compliance with the various requirements of the section may be difficult if it is not in written form.
Furthermore, the contract must be “bona fide.” This implies that both the making of the contract and the
settlement of its terms were done in good faith.
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8§778.408 The specified regular rate.

(a) To qualify under section 7(f), the contract must specify “a regular rate of pay of not less than the
minimum hourly rate provided in subsection (a) or (b) of section 6 (whichever may be applicable).” The
word “regular” describing the rate in this provision is not to be treated as surplusage. To understand the
nature of this requirement it is important to consider the past history of this type of agreement in the
courts. In both of the two cases before it, the Supreme Court found that the relationship between the
hourly rate specified in the contract and the amount guaranteed was such that the employee in a
substantial portion of the workweeks of the period examined by the court worked sufficient hours to earn
in excess of the guaranteed amount and in those workweeks was paid at the specified hourly rate for
the first 40 hours and at time and one-half such rate for hours in excess of 40 (Walling v. A. H. Belo



Company, 316 U.S. 624, and Walling v. Halliburton Oil Well Cementing Company, 331 U.S.17). The fact
that section 7(f) requires that a contract, to qualify an employee for exemption under section 7(f), must
specify a “regular rate,” indicates that this criterion of these two cases is still important.

(b) The regular rate of pay specified in the contract may not be less than the applicable minimum rate.
There is no requirement, however, that the regular rate specified be equal to the regular rate at which
the employee was formerly employed before the contract was entered into. The specified regular rate
may be any amount (at least the applicable minimum wage) which the parties agree to and which can
reasonably be expected to be operative in controlling the employee's compensation.

(c) The rate specified in the contract must also be a “regular” rate which is operative in determining the
total amount of the employee's compensation. Suppose, for example, that the compensation of an
employee is normally made up in part by regular bonuses, commissions, or the like. In the past he has
been employed at an hourly rate of $5 per hour in addition to which he has received a cost-of-living
bonus of $7 a week and a 2-percent commission on sales which averaged $70 per week. It is now
proposed to employ him under a guaranteed pay contract which specifies a rate of $5 per hour and
guarantees $200 per week, but he will continue to receive his cost-of-living bonus and commissions in
addition to the guaranteed pay. Bonuses and commissions of this type are, of course, included in the
“regular rate” as defined in section 7(e). It is also apparent that the $5 rate specified in the contract is not
a “regular rate” under the requirements of section 7(f) since it never controls or determines the total
compensation he receives. For this reason, it is not possible to enter into a guaranteed pay agreement
of the type permitted under section 7(f) with an employee whose regular weekly earnings are made up
in part by the payment of regular bonuses and commissions of this type. This is so because even in
weeks in which the employee works sufficient hours to exceed, at his hourly rate, the sum guaranteed,
his total compensation is controlled by the bonus and the amount of commissions earned as well as by
the hourly rate.

(d) In order to qualify as a “regular rate” under section 7(f) the rate specified in the contract together with
the guarantee must be the actual measure of the regular wages which the employee receives. However,
the payment of extra compensation, over and above the guaranteed amount, by way of extra premiums
for work on holidays, or for extraordinarily excessive work (such as for work in excess of 16 consecutive
hours in a day, or for work in excess of 6 consecutive days of work), year-end bonuses and similar
payments which are not regularly paid as part of the employee's usual wages, will not invalidate a
contract which otherwise qualifies under section 7(f).

[33 FR 986, Jan. 26, 1968, as amended at 46 FR 7317, Jan. 23, 1981]
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8778.409 Provision for overtime pay.

The section 7(f) contract must provide for compensation at not less than one and one-half times the
specified regular rate for all hours worked in excess of the applicable maximum hours standard for the
particular workweek. All excessive hours, not merely those covered by the guarantee, must be
compensated at one and one-half times (or a higher multiple) of the specified regular rate. A contract
which guaranteed a weekly salary of $169, specified a rate of $3.60 per hour, and provided that not less
than one and one-half times such rate would be paid only for all hours up to and including 462/3 hours
would not qualify under this section. The contract must provide for payment at time and one-half (or
more) for all hours in excess of the applicable maximum hours standard in any workweek. A contract
may provide a specific overtime rate greater than one and one-half times the specified rate, for example,
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double time. If it does provide a specific overtime rate it must provide that such rate will be paid for all
hours worked in excess of the applicable maximum hours standard.

[46 FR 7317, Jan. 23, 1981]
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§778.410 The guaranty under section 7(f).

(a) The statute provides that the guaranty must be a weekly guaranty. A guaranty of monthly,
semimonthly, or biweekly pay (which would allow averaging wages over more than one workweek) does
not qualify under this paragraph. Obviously guarantees for periods less than a workweek do not qualify.
Whatever sum is guaranteed must be paid in full in all workweeks, however short in which the employee
performs any amount of work for the employer. The amount of the guaranty may not be subject to
proration or deduction in short weeks.

(b) The contract must provide a guaranty of pay. The amount must be specified. A mere guaranty to
provide work for a particular number of hours does not qualify under this section.

(c) The pay guaranteed must be “for not more than 60 hours based on the rate so specified.”
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§778.411 Sixty-hour limit on pay guaranteed by contract.

The amount of weekly pay guaranteed may not exceed compensation due at the specified regular rate
for the applicable maximum hours standard and at the specified overtime rate for the additional hours,
not to exceed a total of 60 hours. Thus, if the maximum hours standard is 40 hours and the specified
regular rate is $5 an hour the weekly guaranty cannot be greater than $350. This does not mean that an
employee employed pursuant to a guaranteed pay contract under this section may not work more than
60 hours in any week; it means merely that pay in an amount sufficient to compensate for a greater
number of hours cannot be covered by the guaranteed pay. If he works in excess of 60 hours he must
be paid, for each hour worked in excess of 60, overtime compensation as provided in the contract, in
addition to the guaranteed amount.

[46 FR 7317, Jan. 23, 1981]
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8778.412 Relationship between amount guaranteed and range of hours employee may be
expected to work.

While the guaranteed pay may not cover more than 60 hours, the contract may guarantee pay for a
lesser number of hours. In order for a contract to qualify as a bona fide contract for an employee whose
duties necessitate irregular hours of work, the number of hours for which pay is guaranteed must bear a
reasonable relation to the number of hours the employee may be expected to work. A guaranty of pay
for 60 hours to an employee whose duties necessitate irregular hours of work which can reasonably be
expected to range no higher than 50 hours would not qualify as a bona fide contract under this section.
The rate specified in such a contract would be wholly fictitious and therefore would not be a “regular
rate” as discussed above. When the parties enter into a guaranteed pay contract, therefore, they should
determine, as far as possible, the range of hours the employee is likely to work. In deciding the amount
of the guaranty they should not choose a guaranty of pay to cover the maximum number of hours which
the employee will be likely to work at any time but should rather select a figure low enough so that it may
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reasonably be expected that the rate will be operative in a significant number of workweeks. In both
Wallling v. A. H. Belo Co., 316 U.S. 624 and Walling v. Halliburton Oil Well Cementing Co., 331 U.S. 17
the court found that the employees did actually exceed the number of hours (60 and 84 respectively) for
which pay was guaranteed on fairly frequent occasions so that the hourly rate stipulated in the contract
in each case was often operative and did actually control the compensation received by the employees.
In cases where the guaranteed number of hours has not been exceeded in a significant number of
workweeks, this fact will be weighed in the light of all the other facts and circumstances pertinent to the
agreement before reaching a conclusion as to its effect on the validity of the pay arrangement. By a
periodic review of the actual operation of the contract the employer can determine whether a stipulated
contract rate reasonably expected by the parties to be operative in a significant number of workweeks is
actually so operative or whether adjustments in the contract are necessary to ensure such an operative
rate.
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§778.413 Guaranty must be based on rates specified in contract.

The guaranty of pay must be “based on the rate so specified,” in the contract. If the contract specifies a
regular rate of $5 and an overtime rate of $7.50 and guarantees pay for 50 hours and the maximum
hours standard is 40 hours, the amount of the guaranty must be $275, if it is to be based on the rates so
specified. A guaranty of $290 in such a situation would not, obviously, be based on the rates specified in
the contract. Moreover, a contract which provides a variety of different rates for shift differentials,
arduous or hazardous work, stand-by time, piece-rate incentive bonuses, commissions or the like in
addition to a specified regular rate and a specified overtime rate with a guaranty of pay of, say, $290
from all sources would not qualify under this section, since the guaranty of pay in such a case is not
based on the regular and overtime rates specified in the contract.

[46 FR 7318, Jan. 23, 1981]
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§778.414 “Approval” of contracts under 7(f).

(a) There is no requirement that a contract, to qualify under section 7(f), must be approved by the
Secretary of Labor or the Administrator. The question of whether a contract which purports to qualify an
employee for exemption under section 7(f) meets the requirements is a matter for determination by the
courts. This determination will in all cases depend not merely on the wording of the contract but upon
the actual practice of the parties thereunder. It will turn on the question of whether the duties of the
employee in fact necessitate irregular hours, whether the rate specified in the contract is a “regular
rate”—that is, whether it was designed to be actually operative in determining the employee's
compensation—whether the contract was entered into in good faith, whether the guaranty of pay is in
fact based on the regular and overtime rates specified in the contract. While the Administrator does
have the authority to issue an advisory opinion as to whether or not a pay arrangement accords with the
requirements of section 7(f) he can do so only if he has knowledge of these facts.

(b) As a guide to employers, it may be helpful to describe a fact situation in which the making of a
guaranteed salary contract would be appropriate and to set forth the terms of a contract which would
comply, in the circumstances described, with the provisions of section 7(f).

Example:
An employee is employed as an insurance claims adjuster; because of the fact that he must visit
claimants and witnesses at their convenience, it is impossible for him or his employer to control the
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hours which he must work to perform his duties. During the past 6 months his weekly hours of work
have varied from a low of 30 hours to a high of 58 hours. His average workweek for the period was 48
hours. In about 80 percent of the workweeks he worked less than 52 hours. It is expected that his hours
of work will continue to follow this pattern. The parties agree upon a regular rate of $5 per hour. In order
to provide for the employee the security of a regular weekly income the parties further agree to enter
into a contract which provides a weekly guaranty of pay. If the applicable maximum hours standard is 40
hours, guaranty of pay for a workweek somewhere between 48 hours (his average week) and 52 would
be reasonable. In the circumstances described the following contract would be appropriate.

The X Company hereby agrees to employ John Doe as a claims adjuster at a regular hourly rate of pay
of $5 per hour for the first 40 hours in any workweek and at the rate of $7.50 per hour for all hours in
excess of 40 in any workweek, with a guarantee that John Doe will receive, in any week in which he
performs any work for the company, the sum of $275 as total compensation, for all work performed up to
and including 50 hours in such workweek.

(c) The situation described in paragraph (b) of this section is merely an example and nothing herein is
intended to imply that contracts which differ from the example will not meet the requirements of section
7(f).

[33 FR 986, Jan. 26, 1968, as amended at 46 FR 7318, Jan. 23, 1981]
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Computing Overtime Pay on the Rate Applicable to the Type of Work Performed in Overtime
Hours (Secs. 7(g)(1) and (2))

§778.415 The statutory provisions.
Sections 7(g) (1) and (2) of the Act provide:

(g9) No employer shall be deemed to have violated subsection (a) by employing any employee for a
workweek in excess of the maximum workweek applicable to such employee under such subsection if,
pursuant to an agreement or understanding arrived at between the employer and the employee before
performance of the work, the amount paid to the employee for the number of hours worked by him in
such workweek in excess of the maximum workweek applicable to such employee under such
subsection:

(1) In the case of an employee employed at piece rates, is computed at piece rates not less than
one and one-half times the bona fide piece rates applicable to the same work when performed
during nonovertime hours; or

(2) In the case of an employee performing two or more kinds of work for which different hourly or
piece rates have been established, is computed at rates not less than one and one-half times
such bona fide rates applicable to the same work when performed during nonovertime hours;

and if (i) the employee's average hourly earnings for the workweek exclusive of payments described in
paragraphs (1) through (7) of subsection (e) are not less than the minimum hourly rate required by
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applicable law, and (ii) extra overtime compensation is properly computed and paid on other forms of
additional pay required to be included in computing the regular rate.
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§778.416 Purpose of provisions.

The purpose of the provisions set forth in 8 778.415 is to provide an exception from the requirement of
computing overtime pay at not less than one and one-half times the regular rate for hours worked in
excess of the applicable maximum hours standard for a particular workweek and to allow, under
specified conditions, a simpler method of computing overtime pay for employees paid on the basis of a
piece rate, or at a variety of hourly rates or piece rates, or a combination thereof. This provision is not
designed to exclude any group of employees from the overtime benefits of the Act. The intent of the
provision is merely to simplify the method of computation while insuring the receipt by the affected
employees of substantially the same amount of overtime compensation.
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8778.417 General requirements of section 7(g).

The following general requirements must be met in every case before the overtime computation
authorized under section 7(g)(1) or (2) may be utilized.

(a) First, in order to insure that the method of computing overtime pay permitted in this section will not in
any circumstances be seized upon as a device for avoiding payment of the minimum wage due for each
hour, the requirement must be met that employee's average hourly earnings for the workweek (exclusive
of overtime pay and of all other pay which is excluded from the regular rate) are not less than the
minimum. This requirement insures that the employer cannot pay subminimum nonovertime rates with a
view to offsetting part of the compensation earned during the overtime hours against the minimum wage
due for the workweek.

(b) Second, in order to insure that the method of computing overtime pay permitted in this section will

not be used to circumvent or avoid the payment of proper overtime compensation due on other sums

paid to employees, such as bonuses which are part of the regular rate, the section requires that extra

overtime compensation must be properly computed and paid on other forms of additional pay required
to be included in computing the regular rate.
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§778.418 Pieceworkers.

(a) Under section 7(g)(1), an employee who is paid on the basis of a piece rate for the work performed
during nonovertime hours may agree with his employer in advance of the performance of the work that
he shall be paid at a rate not less than one and one-half times this piece rate for each piece produced
during the overtime hours. No additional overtime pay will be due under the Act provided that the
general conditions discussed in 8 778.417 are met and:

(1) The piece rate is a bona fide rate;

(2) The overtime hours for which the overtime rate is paid qualify as overtime hours under
section 7(e) (5), (6), or (7);
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(3) The number of overtime hours for which such overtime piece rate is paid equals or exceeds
the number of hours worked in excess of the applicable maximum hours standard for the
particular workweek; and

(4) The compensation paid for the overtime hours is at least equal to pay at one and one-half
times the applicable minimum rate for the total number of hours worked in excess of the
applicable maximum hours standard.

(b) The piece rate will be regarded as bona fide if it is the rate actually paid for work performed during
the nonovertime hours and if it is sufficient to yield at least the minimum wage per hour.

(c) If a pieceworker works at two or more kinds of work for which different straight time piece rates have
been established, and if by agreement he is paid at a rate not less than one and one-half whichever
straight time piece rate is applicable to the work performed during the overtime hours, such piece rate or
rates must meet all the tests set forth in this section and the general tests set forth in § 778.417 in order
to satisfy the overtime requirements of the Act under section 7(g) (2).
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8778.419 Hourly workers employed at two or more jobs.

(a) Under section 7(g)(2) an employee who performs two or more different kinds of work, for which
different straight time hourly rates are established, may agree with his employer in advance of the
performance of the work that he will be paid during overtime hours at a rate not less than one and one-
half times the hourly nonovertime rate established for the type of work he is performing during such
overtime hours. No additional overtime pay will be due under the act provided that the general
requirements set forth in § 778.417 are met and;

(1) The hourly rate upon which the overtime rate is based in a bona fide rate;

(2) The overtime hours for which the overtime rate is paid qualify as overtime hours under
section 7(e) (5), (6), or (7); and

(3) The number of overtime hours for which the overtime rate is paid equals or exceeds the
number of hours worked in excess of the applicable maximum hours standard.

(b) An hourly rate will be regarded as a bona fide rate for a particular kind of work it is equal to or greater
than the applicable minimum rate therefor and if it is the rate actually paid for such work when
performed during nonovertime hours.
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§778.420 Combined hourly rates and piece rates.

Where an employee works at a combination of hourly and piece rates, the payment of a rate not less
than one and one-half times the hourly or piece rate applicable to the type of work being performed
during the overtime hours will meet the overtime requirements of the Act if the provisions concerning
piece rates (as discussed in 8 778.418) and those concerning hourly rates (as discussed in § 778.419)
are respectively met.

1 Back to the top
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8778.421 Offset hour for hour.

Where overtime rates are paid pursuant to statute or contract for hours in excess of 8 in a day, or in
excess of the applicable maximum hours standard, or in excess of the employees' normal working hours
or regular working hours (as under section 7(e)(5) or for work on “special days” (as under section
7(e)(6), or pursuant to an applicable employment agreement for work outside of the hours established in
good faith by the agreement as the basic, normal, or regular workday (not exceeding 8 hours) or
workweek (not exceeding the applicable maximum hours standard) (under section 7(e) (7), the
requirements of section 7(g) (1) and 7(g)(2) will be met if the number of such hours during which
overtime rates were paid equals or exceeds the number of hours worked in excess of the applicable
maximum hours standard for the particular workweek. It is not necessary to determine whether the total
amount of compensation paid for such hours equals or exceeds the amount of compensation which
would be due at the applicable rates for work performed during the hours after the applicable maximum
in any workweek.
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Subpart F—Pay Plans Which Circumvent the Act
Devices to Evade the Overtime Requirements

§778.500 Artificial regular rates.

(a) Since the term regular rate is defined to include all remuneration for employment (except statutory
exclusions) whether derived from hourly rates, piece rates, production bonuses or other sources, the
overtime provisions of the act cannot be avoided by setting an artificially low hourly rate upon which
overtime pay is to be based and making up the additional compensation due to employees by other
means. The established hourly rate is the “regular rate” to an employee only if the hourly earnings are
the sole source of his compensation. Payment for overtime on the basis of an artificial “regular” rate will
not result in compliance with the overtime provisions of the Act.

(b) It may be helpful to describe a few schemes that have been attempted and to indicate the pitfalls
inherent in the adoption of such schemes. The device of the varying rate which decreases as the length
of the workweek increases has already been discussed in 88 778.321 through 778.329. It might be well,
however, to re-emphasize that the hourly rate paid for the identical work during the hours in excess of
the applicable maximum hours standard cannot be lower than the rate paid for the nonovertime hours
nor can the hourly rate vary from week to week inversely with the length of the workweek. It has been
pointed out that, except in limited situations under contracts which qualify under section 7(f), it is not
possible for an employer lawfully to agree with his employees that they will receive the same total sum,
comprising both straight time and overtime compensation, in all weeks without regard to the number of
overtime hours (if any) worked in any workweek. The result cannot be achieved by the payment of a
fixed salary or by the payment of a lump sum for overtime or by any other method or device.

(c) Where the employee is hired at a low hourly rate supplemented by facilities furnished by the
employer, bonuses (other than those excluded under section 7(e)), commissions, pay ostensibly (but not
actually) made for idle hours, or the like, his regular rate is not the hourly rate but is the rate determined
by dividing his total compensation from all these sources in any workweek by the number of hours
worked in the week. Payment of overtime compensation based on the hourly rate alone in such a
situation would not meet the overtime requirements of the Act.
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(d) One scheme to evade the full penalty of the Act was that of setting an arbitrary low hourly rate upon
which overtime compensation at time and one-half would be computed for all hours worked in excess of
the applicable maximum hours standard; coupled with this arrangement was a guarantee that if the
employee's straight time and overtime compensation, based on this rate, fell short, in any week, of the
compensation that would be due on a piece-rate basis of x cents per piece, the employee would be paid
on the piece-rate basis instead. The hourly rate was set so low that it never (or seldom) was operative.
This scheme was found by the Supreme Court to be violative of the overtime provisions of the Act in the
case of Walling v. Youngerman-Reynolds Hardwood Co., 325 U.S. 427. The regular rate of the
employee involved was found to be the quotient of total piece-rate earnings paid in any week divided by
the total hours worked in such week.

(e) The scheme is no better if the employer agrees to pay straight time and overtime compensation on
the arbitrary hourly rates and to make up the difference between this total sum and the piece-rate total in
the form of a bonus to each employee. (For further discussion of the refinements of this plan, see 88
778.502 and 778.503.)
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§778.501 The “split-day” plan.

(a) Another device designed to evade the overtime requirements of the Act was a plan known as the
“Poxon” or “split-day” plan. Under this plan the normal or regular workday is artificially divided into two
portions one of which is arbitrarily labeled the “straight time” portion of the day and the other the
“overtime” portion. Under such a plan, an employee who would ordinarily command an hourly rate of
pay well in excess of the minimum for his work is assigned a low hourly rate (often the minimum) for the
first hour (or the first 2 or 4 hours) of each day. This rate is designated as the regular rate: “time and
one-half’ based on such rate is paid for each additional hour worked during the workday. Thus, for
example, an employee is arbitrarily assigned an hourly rate of $5 per hour under a contract which
provides for the payment of so-called “overtime” for all hours in excess of 4 per day. Thus, for the
normal or regular 8-hour day the employee would receive $20 for the first 4 hours and $30 for the
remaining 4 hours; and a total of $50 for 8 hours. (This is exactly what he would receive at the straight
time rate of $6.25 per hour.) On the sixth 8-hour day the employee likewise receives $50 and the
employer claims to owe no additional overtime pay under the statute since he has already compensated
the employee at “overtime” rates for 20 hours of the workweek.

(b) Such a division of the normal 8-hour workday into 4 straight time hours and 4 overtime hours is
purely fictitious. The employee is not paid at the rate of $5 an hour and the alleged overtime rate of
$7.50 per hour is not paid for overtime work. It is not geared either to hours “in excess of the employee's
normal working hours or regular working hours” (section 7(e)(5) or for work “outside of the hours
established in good faith * * * as the basic, normal, or regular workday” (section 7(e) (7)) and it cannot
therefore qualify as an overtime rate. The regular rate of pay of the employee in this situation is $6.25
per hour and he is owed additional overtime compensation, based on this rate, for all hours in excess of
the applicable maximum hours standard. This rule was settled by the Supreme Court in the case of
Walling v. Helmerich & Payne, 323 U.S. 37, and its validity has been reemphasized by the definition of
the term “regular rate” in section 7(e) of the Act as amended.

[46 FR 7318, Jan. 23, 1981; 46 FR 33516, June 30, 1981]
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Psuedo-Bonuses

§778.502 Artificially labeling part of the regular wages a “bonus”.

(a) The term “bonus” is properly applied to a sum which is paid as an addition to total wages usually
because of extra effort of one kind or another, or as a reward for loyal service or as a gift. The term is
improperly applied if it is used to designate a portion of regular wages which the employee is entitled to
receive under his regular wage contract.

(b) For example, if an employer has agreed to pay an employee $300 a week without regard to the
number of hours worked, the regular rate of pay of the employee is determined each week by dividing
the $300 salary by the number of hours worked in the week. The situation is not altered if the employer
continues to pay the employee, whose applicable maximum hours standard is 40 hours, the same $300
each week but arbitrarily breaks the sum down into wages for the first 40 hours at an hourly rate of
$4.80 an hour, overtime compensation at $7.20 per hour and labels the balance a “bonus” (which will
vary from week to week, becoming smaller as the hours increase and vanishing entirely in any week in
which the employee works 55 hours or more). The situation is in no way bettered if the employer,
standing by the logic of his labels, proceeds to compute and pay overtime compensation due on this
“bonus” by prorating it back over the hours of the workweek. Overtime compensation has still not been
properly computed for this employee at his regular rate.

(c) An illustration of how the plan works over a 3-week period may serve to illustrate this principle more
clearly:

(1) In the first week the employee whose applicable maximum hours standard is 40 hours, works
40 hours and receives $300. The books show he has received $192 (40 hours x $4.80 an hour)
as wages and $108 as bonus. No overtime has been worked so no overtime compensation is
due.

(2) In the second week he works 45 hours and receives $300. The books show he has received
$192 for the first 40 hours and $36 (5 hours x $7.20 an hour) for the 5 hours over 40, or a total of
$228 as wages, and the balance as a bonus of $72. Overtime compensation is then computed
by the employer by dividing $72 by 45 hours to discover the average hourly increase resulting
from the bonus—$1.60 per hour—and half this rate is paid for the 5 overtime hours—3$4. This is
improper. The employee's regular rate in this week is $6.67 per hour. He is owed $316.85 not
$304.

(3) In the third week the employee works 50 hours and is paid $300. The books show that the
employee received $192 for the first 40 hours and $72 (10 hours x $7.20 per hour) for the 10
hours over 40, for a total of $264 and the balance as a bonus of $36. Overtime pay due on the
“bonus” is found to be $3.60. This is improper. The employee's regular rate in this week is $6
and he is owed $330, not $303.60.

(d) Similar schemes have been devised for piece-rate employees. The method is the same. An
employee is assigned an arbitrary hourly rate (usually the minimum) and it is agreed that his straight-
time and overtime earnings will be computed on this rate but that if these earnings do not amount to the
sum he would have earned had his earnings been computed on a piece-rate basis of “x” cents per
piece, he will be paid the difference as a “bonus.” The subterfuge does not serve to conceal the fact that

this employee is actually compensated on a piece-rate basis, that there is no bonus and his regular rate



is the quotient of piece-rate earnings divided by hours worked (Walling v. Youngerman-Reynolds
Hardwood Company, 325 U.S. 419).

(e) The general rule may be stated that wherever the employee is guaranteed a fixed or determinable
sum as his wages each week, no part of this sum is a true bonus and the rules for determining overtime
due on bonuses do not apply.

[33 FR 986, Jan. 26, 1968; 33 FR 3172, Feb. 20, 1968, as amended at 46 FR 7318, Jan. 23, 1981]
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§778.503 Pseudo “percentage bonuses.”

As explained in 8 778.210 of this part, a true bonus based on a percentage of total wages—both straight
time and overtime wages—satisfies the Act's overtime requirements, if it is paid unconditionally. Such a
bonus increases both straight time and overtime wages by the same percentage, and thereby includes
proper overtime compensation as an arithmetic fact. Some bonuses, however, although expressed as a
percentage of both straight time and overtime wages, are in fact a sham. Such bonuses, like the
bonuses described in § 778.502 of this part, are generally separated out of a fixed weekly wage and
usually decrease in amount in direct proportion to increases in the number of hours worked in a week in
excess of 40. The hourly rate purportedly paid under such a scheme is artificially low, and the difference
between the wages paid at the hourly rate and the fixed weekly compensation is labeled a percentage of
wage “bonus.”

Example:

An employer's wage records show an hourly rate of $5.62 per hour, and an overtime rate of one and
one-half times that amount, or $8.43 per hour. In addition, the employer pays an alleged percentage of
wage bonus on which no additional overtime compensation is paid:

Week 1—40 hours worked:

40 hours at $5.62 per hour

$224.80

Percentage of total earnings bonus at 33.45% of $224.80 7520
Total 300.00
Week 2—43 hours worked:

40 hours at $5.62 per hour 224 80
3 hours at $8.43 per hour 25 29
Subtotal 250.09
Percentage of total earnings bonus at 19.96% of $250.09 49 91

Total 300.00
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Week 3—48 hours worked:

40 hours at $5.62 per hour

224.80
8 hours at $8.43 per hour 67.44
Subtotal 292 24
Percentage of total earnings bonus at 2.66% of $292.24 776
Total 300.00

This employee is in fact being paid no overtime compensation at all. The records in fact reveal that the
employer pays exactly $300 per week, no matter how many hours the employee works. The employee's
regular rate is $300 divided by the number of hours worked in the particular week, and his overtime
compensation due must be computed as shown in § 778.114.

[46 FR 7319, Jan. 23, 1981]
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Subpart G—Miscellaneous
8§778.600 Veterans’ subsistence allowances.

Subsistence allowances paid under Public Law 346 (commonly known as the G.1. bill of rights) to a
veteran employed in on-the-job training program work may not be used to offset the wages to which he
is entitled under the Fair Labor Standards Act. The subsistence allowances provided by Public Law 346
for payment to veterans are not paid as compensation for services rendered to an employer nor are they
intended as subsidy payments for such employer. In order to qualify as wages under either section 6 or
section 7 of the Act, sums paid to an employee must be paid by or on behalf of the employer. Since
veterans' subsistence allowances are not so paid, they may not be used to make up the minimum wage
or overtime pay requirements of the Act nor are they included in the regular rate of pay under section 7.
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§778.601 Special overtime provisions available for hospital and residential care
establishments under section 7(j).

(a) The statutory provision. Section 7(j) of the Act provides, for hospital and residential care
establishment employment, under prescribed conditions, an exemption from the general requirement of
section 7(a) that overtime compensation be computed on a workweek basis. It permits a 14-day period
to be established for the purpose of computing overtime compensation by an agreement or
understanding between an employer engaged in the operation of a hospital or residential care
establishment, and any of his employees employed in connection therewith. The exemption provided by
section 7(j) applies:
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if, pursuant to an agreement or understanding arrived at between the employer and employee before
performance of the work, a work period of 14 consecutive days is accepted in lieu of the workweek of 7
consecutive days for purposes of overtime computation and if, for his employment in excess of 8 hours
in any workday and in excess of 80 hours in such 14-day period, the employee receives compensation
at a rate not less than one and one-half times the regular rate at which he is employed.

(b) Conditions for application of exemption. As conditions for use of the 14-day period in lieu of the
workweek in computing overtime, section 7(j) requires, first, an agreement or understanding between
the employer and the employee before performance of the work that such period is to be used, and
second, the payment to the employee of overtime compensation at a rate not less than one and one-half
times his regular rate for all hours worked in excess of eight in any workday within such period and in
excess of 80 during the period as a whole.

(c) The agreement or understanding. The agreement or understanding between the employer and
employee to use the 14-day period for computing overtime must be entered into before the work to
which it is intended to apply is performed. It may be arrived at directly with the employee or through his
representative. It need not be in writing, but if it is not, a special record concerning it must be kept as
required by part 516 of this chapter. The 14-day period may begin at any hour of any day of the week; it
need not commence at the beginning of a calendar day. It consists of 14 consecutive 24-hour periods, at
the end of which a new 14-day period begins. The election to use the 14-day period in lieu of the
workweek must, like selection of an employee's workweek (§ 778.105) be with the intent to use such
period permanently or for a substantial period of time. Changes from such period to the workweek and
back again to take advantage of less onerous overtime pay liabilities with respect to particular work
schedules under one system than under the other are not permissible.

(d) Payment for overtime under the special provisions. If the parties have the necessary agreement
or understanding to use the 14-day period, computation of overtime pay on the workweek basis as
provided in section 7(a) is not required so long as the employee receives overtime compensation at a
rate not less than one and one-half times his regular rate of pay “for his employment in excess of 8
hours in any workday and in excess of 80 hours in such 14-day period.” Such compensation is required
for all hours in such period in excess of eight in any workday or workdays therein which are worked by
the employee, whether or not more than 80 hours are worked in the period. The first workday in the
period, for purposes of this computation, begins at the same time as the 14-day period and ends 24
hours later. Each of the 13 consecutive 24-hour periods following constitutes an additional workday of
the 14-day period. Overtime compensation at the prescribed time and one-half rate is also required for
all hours worked in excess of 80 in the 14-day period, whether or not any daily overtime is worked
during the first 80 hours. However, under the provisions of section 7(h) and 7(e)(5) of the Act, any
payments at the premium rate for daily overtime hours within such period may be credited toward the
overtime compensation due for overtime hours in excess of 80.

(e) Use of 14-day period in lieu of workweek. Where the 14-day period is used as authorized in
section 7(j), such period is used in lieu of the workweek in computing the regular rate of pay of
employees to whom it applies (i.e., those of the hospital's or residential care establishment's employees
with whom the employer has elected to enter into the necessary agreement or understanding as
explained in paragraph (c) of this section). With this exception, the computation of the regular rate and
the application of statutory exclusions therefrom is governed by the general principles set forth in this
part 778.

[33 FR 986, Jan. 26, 1968, as amended at 46 FR 7319, Jan. 23, 1981; 46 FR 33516, June 30, 1981]
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